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From the President
By: Nancy B. Clark
nbc@blclaw.com
Dear Members:
I hope you all enjoyed the 10th Annual Review of
9th Circuit Decisions on Bankruptcy in 2015. Jonathan
Hayes, Judge Brand and Judge Jury provided great insight
into the notable cases in 2015 and made our 10th Annual
Review another resounding success. I hope you also
enjoyed our seminar on Substance Abuse and Elimination
of Bias. Greg Durst from the Other Bar provided us a
wealth of information on resources available to those
facing substance abuse issues which have been saved in the
files section on the listserv. Roksana Moradi and Maggie
Bordeaux posed some interesting questions regarding bias
in the legal profession and we thank them very much for
their perception and passion.
In March, 2016 we will tackle the Intersection of

Bankruptcy and Family Law with Judge Robles and
Patrick Green. We will be dark in April and May. You
may want to consider taking part in Leslie Cohen Law’s
5K Run or Run/Walk event in beautiful Playa Del Rey on
April 16, 2016 which benefits the Public Counsel Debtor
Assistance Project and Santa Monica High School’s Cross
Country and Track program. In May, 2016 you may want
to consider taking part in either NACBA’s 24th Annual
Convention from May 19-22, 2016 which will take place in
San Francisco, or the 28th Annual California Bankruptcy
Forum Insolvency Conference from May 20-22, 2016 which
will be taking place in Indian Wells. We will be back on
June 18, 2016 for our seminar on Ethics with Judge Tighe,
Ron Moroko and Dennis McGoldrick. Our July has yet to
be determined but will likely focus on Chapter 13.
Jonathan Hayes has been working on the Third Annual
James T. King Bankruptcy Symposium which will take
place on August 13, 2016 and will include the Honorable
Paul Watford, Ninth Circuit Court of Appeals, Dean Erwin
Chemerinsky, Judge Martin Barash and will again be
moderated by our own Jonathan Hayes. In addition, Peter
Lively and Ray Aver are working on a project we hope to
unveil to you soon. Finally, this year the Annual Calvin
Ashland Award Dinner will take place on November 3,
2016 and we will be awarding a Trustee with the Calvin
Ashland Award this year.

Nancy Clark with Dennis McGoldrick

The Board of Directors and I would like to thank
you all for your participation in CDCBAA and hope to
continue to provide you with knowledgeable and interesting
continuing education seminars in the future.

cdcbaa Upcoming Calendar
June 18, 2016
Ethics

Sincerely,
Nancy B. Clark
2016 CDCBAA President

August 13, 2016
Third Annual James T. King Bankruptcy Symposium

November 3, 2015

Community Property or No?
Battle of the Presumptions

Thirteenth Annual Calvin Ashland Awards Banquet

By:M. Jonathan Haye
jhayes@srhlawfirm.com

Meetings to be held at Southwestern Law School.
Please check www.bklawyers.org for up to
date MCLE meeting information.

We all learned in law school that community property
is property acquired during the marriage except by gift,
devise, bequest or descent. We all learned not long after
entering the bankruptcy arena that community property
is property of the estate. The difficulty is, of course,
that married couples in California are given considerable
leeway as to how they will own property notwithstanding
the basic rule. And whether something is community
property or not is determined by state law. Butner v.
United States, 440 U.S. 48 (1979)
So much for the easy stuff.
In California, Family Code Section 760 states,
“Except as otherwise provided by statute, all property,
real or personal, wherever situated, acquired by a married
person during the marriage while domiciled in this state
is community property.”
But Evidence Code section
662 states: “The owner of the legal title to property is
presumed to be the owner of the full beneficial title. This
presumption may be rebutted only by clear and convincing
proof.”
Suppose your clients purchased a home during the
marriage and took title as joint tenants. Is the property
community property or no? The property is joint tenancy
property says the Ninth Circuit in In re Summers, 332
F.3d 1240 (9th Cir 2003)(the “community property
presumption” under California law, is rebutted when “the
grant deed specifically states the property is joint tenancy
property.” (Ah - clarity he says sarcastically.)
The California Supreme Court however begged to
differ in In re Marriage of Valli, 58 Cal.4th 1396 (2014),
specifically rejecting Summers. It said, Summers is “not
persuasive insofar as [it] purport[s] to exempt from the
www.bklawyers.org

transmutation requirements purchases made by one or both
spouses from a third party during the marriage.” Thus,
the presumption that it is community property prevails
unless the parties properly transmutted the property into
something else.
The transmutation rules in California are fairly
specific, set forth in Family Code Section 852(a) which
provides that transmutation is not “valid unless made in
writing by an express declaration that is made, joined in,
consented to, or accepted by the spouse whose interest in
the property is adversely affected.”
I had a case recently, as you can imagine, where the
parties purchased a home during their marriage and took
title as joint tenants. Both testified that they had no
-2-
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idea how that came about. The husband testified that he
thought that was “required” by law. He then guessed that
the real estate agent or some escrow person decided to do
it that way. His wife had no idea and assumed her husband
or someone else made the decision.
Judge Robert Kwan ruled that the presumption applied
and the property was and is community property. Since
there was no evidence that the property was separate
property of either, the community property presumption
applied. Since there was no written document signed
by the spouse “adversely affected,” there was no
transmutation.
But what about the “form of title” presumption in
Evidence Code Section 662? The Valli court clarified
the two competing presumptions by saying: “We need
not and do not decide here whether Evidence Code
section 662’s form of title presumption ever applies
in marital dissolution proceedings. Assuming for the
sake of argument that the [662] title presumption may
sometimes apply, it does not apply when it conflicts with
the transmutation statutes.” 58 Cal.4th at 1406’ [emphasis
added]
What about deeds which purport to change the
ownership interest? Suppose wife transfers her interest
to hubby during the marriage so that title reads “Hubby, a
married man, as his sole and separate property.” What is
the presumption now?
The 9th Circuit BAP set forth the applicable
presumption nicely in In re Fadel, 492 B.R. 1 (9th Cir.
BAP 2013) saying, “the affirmative act of specifying a
form of ownership in the conveyance of title . . . removes
such property from the more general presumption [that it is
www.bklawyers.org

community property].” In Fadel, the parties purchased a
home 13 years (and seven children) into the marriage. But
title was taken in the name of Mr. Fadel, as his sole and
separate property. Mrs. Fadel immediately signed a deed
transferring any interest she might have to hubby. That
was probably required by the lender.
The issue in Fadel came up in the context of the
automatic stay. Wife, who was never on title, filed
a chapter 13 to stop a foreclosure sale. She advised the
lender that as far as she was concerned the property is
community property, at least in some part. The lender had
the sale anyway. The bankruptcy court and the BAP ruled
that there was no stay.
The Fadel ruling is apparently correct but only
because of the deed wife executed, transferring her
interest, whatever it may be, to her husband. The deed
is apparently “a writing by the spouse whose interest
is adversely affected.” I would suggest however that the
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Fadel ruling should be limited to those facts based on
Valli. If the property was acquired in hubby’s name, as his
sole and separate property in the first instance, it seems
to me that that property is community property and the
automatic stay stops the sale.
I thought I learned in community property class in
law school that if community property funds are used to
maintain separate property, such as pay the mortgage, do
repairs, or make improvements, the separate property
became a little bit community property.
No says
Fadel. Family Code Section 920 provides a right to
reimbursement to the party whose funds are being used but
that does not create an ownership interest of any kind in
the property. Why? Fadel seems to answer that by going
to the general title presumption in Evidence Code Section
662 and require “clear and convincing evidence” that the
parties did not intend the title that was chosen. In other
words, it’s not a little bit community property when the
parties chose joint tenancy. I’m not sure that makes sense
given Valli.
What about undue influence? Hubby makes Mrs.
Fadel sign the interspousal deed meaning it is no longer
community property? Can you see the family law judge
laughing? There is a presumption of undue influence
in Family Code Section 721 “based on the confidential
relationship between spouses . . . when an interspousal
transaction advantages one spouse over the other.” In re
Fadel, 492 B.R. at 16.
In closing, it seems to me that the fundamental issue
is the extent to which state law can preempt or otherwise
unreasonably infringe on federal law. Congress decided

that community property is property of the estate, to
be sold by the trustee with the proceeds distributed to
creditors. If the property is clearly community property as
between the husband and wife, al la Valli, I think state law
goes too far when it provides that the trustee must prove it
is community property by clear and convincing evidence.
Imagine that there is a lot of equity in the property and as
between the couple, it’s community property, one way or
the other. State law, to the extent it provides that the estate
has no interest at all because of the title presumption, has
impermissibly infringed, in my opinion, on the right of
Congress to “make laws on the subject of bankruptcies.”
U.S. Constitution, Article One.

New Supreme Court Opinion on
Unsecured Chapter 7 Liens
By: Sylvia Lew

sylvialew@tilemlaw.com

The Supreme Court reiterates that a
wholly undersecured lien cannot be avoided
in Chapter 7 cases. (Bank of America, N.A. v.
Caulkett 135 S.Ct. 1995 (2015)
The ability to avoid a wholly undersecured junior
deed of trust in a Chapter 13 bankruptcy has provided
much needed relief to debtors who purchased properties in
an inflated market and “qualified” for loans they should
not have been eligible to receive. In many jurisdictions,
this relief was not available to those who filed Chapter
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7 bankruptcy. Resolving the split between circuits, the
Supreme Court decided in Bank of America, N.A. v.
Caulkett that debtors in Chapter 7 cannot avoid a junior
lien even if it is “out of the money.”
The facts in Caulkett, a consolidated case involving
two separate debtors David Caulkett and Edelmiro ToledoCardona (collectively referred to as “Debtors”), are not
uncommon. Caulkett and Toledo-Cardona each had two
mortgage liens on their homes. Bank of America (“BOA”)
held junior liens on both homes. The amount owed on each
debtor’s senior mortgage lien exceeded the value of their
respective properties. Consequently, there was no dispute
that BOA’s junior liens were wholly underwater. The issue
was whether the Debtors would be able to utilize 11 U.S.C.
§506 to justify avoidance of BOA’s liens.
The Supreme Court stated that under a plain reading
of 11 U.S.C. §506(a), it would appear that a claim is
secured only “to the extent of the value of such creditor’s
interest in... such property.” Section 506(d) then provides
that to “the extent that a lien secures a claim against the
debtor that is not an allowed secured claim, such lien is
void...” So if a property is valued at less than the amount
of a creditor’s claim, the creditor’s interest in the property
cannot be secured. If a creditor’s claim is not secured, it is
not an “allowed secured claim” which, pursuant to §506(d),
renders the underlying lien void.
Such a simple analysis was preempted, however, in
light of the Supreme Court’s ruling in Dewsnup v. Timm,
502 U.S. 410 (1992) which provided a different definition
of an “allowed secured claim.” In Dewsnup, the Court
defined a “secured claim” under §506(d) independently of
§506(a) and said a “secured claim” is “a claim supported
by a security interest in property, regardless of whether
the value of the property would be sufficient to cover
the claim.” Consequently, a “secured claim” is any claim
“secured by a lien and . . . fully allowed pursuant to §502.”
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and State Senator Bob Wieckowski – SB 308 -- increases
the homestead exemptions from $75,000 to $100,000 for
single residents; from $100,000 to $150,000 for couples;
and most significantly, from $175,000 to $300,000 for
seniors, the blind, and the disabled. Existing law hits
seniors the hardest because they are most likely to have
home equity to protect and they are least able to re-enter
the job market should they fall on hard times in their
golden years. They have spent a lifetime dutifully paying
off their mortgage and investing in their homes with
the notion that their equity can serve as their cushion
in retirement. But if exorbitant medical bills or other
emergencies lead to financial trouble and unsecured
creditors force the sale of their homes, seniors are not
allowed to live off of their home equity money going
forward.
Instead, they are required to reinvest all of
that money into another home within just six months.
But, under Freddie Mac and Fannie Mae underwriting
guidelines, most debtors can’t get another mortgage for at
least two years after a bankruptcy and, with California’s
median home price is in the mid $400,000s, seniors and
others are priced out of the market.
By raising the homestead exemptions, SB 308 will
protect more seniors from a forced sale of their homes
and will also protect more of their home equity if they
need to file for bankruptcy. By deleting the homestead
reinvestment requirement, SB 308 will restore flexibility
for people who need to use their homestead exemption
money for rent, medical treatment or other essential living
expenses.
The bill makes other modest, but important changes
to assist people in financial distress.
Perhaps most
significantly, it provides assistance to small business
owners by creating a modest new exemption to help resume
business operations and make payroll. This is important
to many underemployed and self-employed people trying to
bring in more money with home-based businesses.
SB 308 is expected to be reconsidered on the Assembly floor in
the coming months, after failing to attract enough votes to pass
last year. It already passed the state Senate. Major California
leaders, such as Attorney General Kamala Harris and State
Treasurer John Chiang support SB 308 to ensure fairness in
bankruptcy. A long list of organizations representing seniors,
working families, disabled persons, consumers and others support SB 308. There is considerable resistance to the bill from
financial interests. If we want to be successful, all California
bankruptcy attorneys must get involved and let their Assembly
Member know of your support for the legislation.

In other words, the underlying value of the collateral
becomes a non-issue when determining whether a claim is
secured for §506(d) purposes.
The Court was troubled by this forced interpretation of
Section 506 in light of the various criticisms of Dewsnup.
See, footnote on page 5. It seems that the Supreme Court
was heavily implying that it may have been willing to
overturn Dewsnup but for Debtors asking the Court not to
overrule Dewsnup. Equally troubling to the Court was the
arbitrariness that would result if a finding that collateral
was either a dollar more or a dollar less could render a
creditor’s claim either fully secured or unsecured.
For now, Chapter 7 debtors are still without a way to
avoid a wholly undersecured junior mortgage.

SB 308: Needed Relief for Struggling
California Families
As California’s economy continues to recover from the
most significant downturn
since the Great Depression, serious challenges persist
for honest, hardworking men and women. Long-term
unemployment and underemployment have devastated the
financial health of families throughout the state. For these
families who face collection lawsuits, home foreclosures,
and garnished wages, bankruptcy is the final and best
hope for protecting most basic household assets and
modest incomes. S.B. 308 represents a critical update to
the bankruptcy protections desperately needed by these
families struggling to recover from the downturn and
restructuring of our economy.
Legislation introduced by fellow bankruptcy attorney

Support the

cdcbaa

The CDCBAA strives to provide quality continuing
legal education. Please support CDCBAA by sending
your tax deductible donations to:
CDCBAA
c/o Jeffery Hagen
4559 San Blas Avenue
Woodland Hills, CA 91364
We thank you for helping us make a difference. Your
ongoing support and commitment are
invaluable.
www.bklawyers.org
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In the News...
The local rules were updated on December 1, 2015.
Here are two rules that will affect the Consumer Bankruptcy Bar.
LBR 2090-1. ATTORNEYS – ADMISSION TO
PRACTICE

LBR 3015-1. PROCEDURES REGARDING CHAPTER 13 CASES

(a) Appearance By Attorneys Admitted to Practice Before the District Court.
(3) Scope of Appearance in Individual Chapter 7
Cases. Nothing in these rules shall be construed as
prohibiting a limited scope of appearance in a chapter
7 case so long as the applicable Rules of Professional
Conduct and ethics rules are followed and the attorney
for the debtor, in addition to preparing the petition and
schedules, provides the following services:
(A) advises the debtor about the possibility of any
additional proceedings related to or arising from
the underlying bankruptcy case, including any
adversary proceeding, motion or other contested
matter initiated by a creditor, trustee or party in
interest; and
(B) appears with the debtor at the initial § 341(a)
meeting of creditors or arranges for an attorney
knowledgeable about all pertinent information in
the case to appear with the debtor at such meeting.
(4) Disclosure of Compensation. Where the attorney
and the debtor agree to legal services for less than
all aspects of the bankruptcy case, the scope of the
services agreed to must be listed in, as applicable,
LBR form F 20901. CH7.ATTY.COMP.DISCLSR and
F 2016-1.4.ATTY.COMP.DISCLSR.
(5) Communications with the Debtor in Limited
Scope Chapter 7 Cases. Subject to the prohibition on
any act to collect a claim and other stayed acts under
11 U.S.C. § 362(a), any communication, including any
proposed reaffirmation agreement, must be sent to
both the debtor and the debtor’s attorney, even if it appears that the communication is beyond the scope of
the attorney’s limited appearance in the case.

q) Dismissal or Conversion of Case.
(6) Distributions After Notice to Chapter 13 Trustee.
Unless the court orders otherwise, and subject to the
provisions below regarding contested distributions,
the following procedures implement the requirement
that the chapter 13 trustee return to the debtor (i) any
postpetition earnings and (ii) any other property that
is no longer property of the estate and that is vested in
the debtor, after deduction for any unpaid administrative expense and certain other claims, under 11 U.S.C.
§§ 348(f), 349(b), 1326(a)(2), and FRBP 1019(5) or (6).
(A) 14 Day Holding Period. The chapter 13 trustee
must hold any remaining property until at least 14
days have passed after entry of the order dismissing or converting the case. Within 14 days of dismissal or conversion any person or entity asserting
an administrative expense under 11 U.S.C. § 503
(including, without limitation, a claim for professional fees), or a claim under §1326(a)(2) and (3),
must file an application, motion or other written
request for payment thereof, set it for hearing if
required, serve it pursuant to the applicable rules,
and, if the document is not filed electronically, deliver it to the chapter 13 trustee so that it is received
before the end of such 14-day period. If the claimant fails to do all of these things timely (the “Claim
Prerequisites”), then the chapter 13 trustee may
treat such request as having been filed after the
14 day deadline and of no force of effect, absent a
court order to the contrary.

www.bklawyers.org
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Central District Consumer Bankruptcy Attorneys Association
Advancing the interests of Consumer Bankruptcy Practice in the Central District of California

2016 Membership
I hereby apply for membership in the cdcbaa, Central District Consumer Bankruptcy Attorneys Association, a nonprofit
association, for calendar year 2016. I understand the basic goals of the organization are to: address issues and concerns
which affect consumer bankruptcy attorneys and their clients in the Central District of California; and to provide
educational and networking opportunities for attorneys who primarily represent consumer bankruptcy debtors. As a
condition of membership, I declare as follows:
1. I am a duly-licensed attorney presently authorized to practice law in the Central District of California; and
2. I am interested in consumer debtor practice; and
3. I support the basic goals of the cdcbaa as outlined above.
I understand the cdcbaa is incorporated as a 501(c)(6) nonprofit organization and that a portion of my dues will not be
deductible as a business expense because cdcbaa advocates within California for legislation on behalf of consumer
debtors.

The 2016 calendar year membership fee is $250.00, and includes one ticket to the Calvin Ashland Awards Dinner
Join Online at http://bklawyers.org/become-a-member

Name:
Bar Number:
Firm:
Address:
City:

State:

Telephone:

Zip:
Fax:

E-Mail:
Website URL:

Signature:

Date:
Membership Fee:
Please make checks payable to: cdcbaa

Mail this completed form and application fee to:

www.bklawyers.org
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$250.00
cdcbaa
Attn: Linda Righi, Administrator
c/o Jeffrey Hagen, Treasurer
4559 San Blas Avenue
Woodland Hills, CA 91364
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