
introduce him.  We hope to see you there.  
We are also going to honor Jim King, the erstwhile 

“Kingobk,” with our Founder’s Award for Lifetime 
Achievement at the dinner.  That was a unanimous 
vote for sure.  There could not possibly be a person who 
deserves the moniker of “consumer bankruptcy lawyer 
extraordinaire” more than Jim.  He will be honored for his 
lifetime achievements and for being the general good guy 
that he is.  He sent me a birthday card a week or two ago 
hand-addressed to “Little Jonny Hayes.”  Jim’s wife Mari 
and his children and grandchildren (great-grandchildren?), 
various sons-in-law and family members in-waiting will 
be there to help us all cheer.  I’m buying the first bottle of 
wine for his table.

Thanks to all of you who attended the Fifth Annual 
Earle Hagen Memorial Golf Tournament on September 
30, 2013 at the Porter Valley Club in Northridge.  It was a 
big success again.  Jeff and Dave Hagen and of course Jim 
King and Maggie Bordeaux really deserve kudos for the 
huge efforts they made and the obvious resulting success.  
Last year the tournament resulted in a donation to the 
Debtor’s Assistance Project of some $30,000.  Our long-
time member Mark Jesse won the first poker tournament 
and was rewarded with a trophy.

Our last program of the year will be held on Saturday 

From the President
By: M. Jonathan Hayes 
jhayes@srhlawfirm.com

We are working feverishly on the Tenth Annual Calvin 
Ashland Awards Dinner set for November 14, 2013 (or at 
least Catherine Christiansen is and we are watching in 
awe and giving her our moral support).  This year we are 
going to honor Jeff Golden as the Trustee of the Year.  He 
deserves it, that’s for sure.  It’s our first time honoring a 
Chapter 7 Trustee and your Board did not have a lot of 
trouble choosing him for the honor.  Judge Ted Albert will 
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morning October 19, 2013 at Southwestern Law School.  
Judge Neil Bason called me and asked if he could use our 
program to “unveil” his new chapter 11 forms, an honor I 
immediately accepted.  He and Peter Lively and Brad Smith 
will give us a basic rundown of the chapter 11 world here 
in the Central District.  Judge Bason has very detailed 
requirements for his initial Chapter 11 Status Conference 
Report which he will review as well.

We are planning eight Saturday morning programs 
again for next year.  Your board and officers will stay the 
same with the exception that Jeff Hagen will take over the 
Treasurer’s duties for the year.  Jeff is already doing that 
work for the Inn of the Court and volunteered to take on 
this organization as well.  If you are interested in getting 
involved let me know.  We have various committees which 
could use some new blood and new ideas are always 
welcome.

We are not going to raise the membership fee for 
the fourth year in a row.  It is however a calendar year 
membership irrespective of when you joined or paid.  The 
programs as always are free to members and get you two 
hours of MCLE each.  What a deal eh?

A final note (or “last add” as Jim Healy used to say), 
the Supreme Court has accepted cert in two bankruptcy 
cases, one an appeal from an Order made by our own 
Judge Tom Donovan known as Law v. Siegel and a follow 
up case to Stern v. Marshall known as In re Bellingham 
Ins.  Neither case has been set for oral argument but we are 

thinking about organizing a trip to watch the supremes in 
action.  Let me know if you are interested.

Say hi if you see me around.  Thanks.  Jon Hayes  

Are Lease Agreements Assumed by a 
Debtor in a Chapter 7 Enforceable 
Without a Validly Executed  
Reaffirmation Agreement?

By: Magdalena Reyes Bordeaux 
mbordeauxx@publiccounsel.org

Introduction 
In 2005, the passage of the Bankruptcy Abuse 

Prevention and Consumer Protection Act (“BAPCPA”) 
brought about significant changes in consumer bankruptcy 
law.  One key change involved allowing debtors to assume 
a lease in a Chapter 7 case under newly added BAPCPA 
provision 11 U.S.C. § 365(p).  Specifically, §365(p)(2) states 
that: 

(A) If the debtor in a case under chapter 
7 is an individual, the debtor may notify the 
creditor in writing that the debtor desires 
to assume the lease. Upon being so notified, 
the creditor may, at its option, notify the 
debtor that it is willing to have the lease 
assumed by the debtor and may condition 
such assumption on cure of any outstanding 
default on terms set by the contract.
(B) If, not later than 30 days after 
notice is provided under subparagraph (A), 
the debtor notifies the lessor in writing that 
the lease is assumed, the liability under the 
lease will be assumed by the debtor and not 
by the estate.
(C) The stay under §362 and the 
injunction under §524(a)(2) shall not be 
violated by notification of the debtor and 
negotiation of cure under this subsection.

Before the passage of BAPCPA, a Chapter 7 debtor 
could not assume a lease prior to discharge. 11 U.S.C. 
§365(a) conferred the power to assume executory contracts 
on the trustee, subject to approval by the bankruptcy 
court.1  In re Eader, 426 B.R. 164, 164-165(Bankr. D. Md. 



www.bklawyers.org cdcbaa Newsletter-3-

reaffirmation under §524(c), this may not necessarily mean 
that assumptions lead to the same waiver of discharge that 
occurs in reaffirmations.  See, Garaux, 2012 Bankr. LEXIS 
*at 2-4; Thompson, 453 B.R. at 825; Eader, 426 B.R. at 
166; In re Walker, 2007 Bankr. LEXIS *at 2.  Since §524(c) 
and §365(p) do not reference one another, assumption of 
an unexpired automobile lease does not necessarily lead 
to waiver of the discharge of the debt.  Id.  See also In re 

Walker, 2007 Bankr. LEXIS *at 1-2; In re Rogers, 359 B.R. 
at 593.  The Eader court elaborated on this, holding that 
that while an assumption agreement for an unexpired 
lease may be entered into between the lessor and lessee 
without court approval, the debt under the lease is 
dischargeable unless the debtor-lessee reaffirms the lease 
under §524(c).  Eader, 426 B.R. at 166.  The Eader court 
noted that while Congress did not include express language 
in §524 regarding the effect of a Chapter 7 debtor’s lease 
assumption, the 2005 BAPCPA amendments increased 
debtor protection by increasing requirements to be met by 
creditors in obtaining a reaffirmation of a debt.  See id. at 
167 (citing to 11 U.S.C. §524(c)(2), (k), and (m)).  As such, 
the Eader court believed that these protections for pro se 
debtors under §524 would be rendered meaningless if, by 
the simple signing of an assumption agreement, a debtor is 
re-obligated for the pre-petition lease obligations without 
protections mandated by §524.”  Id.   

However, many courts have now rejected the position 
set forth by the courts above and found that compliance 
with§524(c) is unnecessary when a debtor assumes a 
lease pursuant to §365(p)(2).  See In re Perlman, 468 
B.R. 437, 441; In re Ebbrecht, 451 B.R. 241, 244 (Bankr. 
E.D.N.Y. 2011); In re Eader, 426 B.R. 164, 166 (Bankr. D. 
Md. 2010); In re Walker, 2007 Bankr. LEXIS 1547, at * 
2 (Bankr. D.N.C. March 27, 2007); In re Rogers, 359 B.R. 
591, 593 (Bankr. D.S.C. 2007).  These courts often relied 
on the plain language of §365(p) and §524(c), noting 
that assumptions pursuant to §365(p) do not require or 
contemplate judicial approval.  See Rogers, 359 B.R. at 
593.  Likewise, these courts often noted that unlike §524, 
which requires varying degrees of involvement by the 
court and the clerk’s office, §365(p)(2) does not indicate 
any intent to involve the court.  See Perlman, 468 B.R. at 
438.  Accordingly, these courts contend that had Congress 
wanted leases to be both assumed under §365(p) and 
reaffirmed under §524, it would have stated as such in the 
statute.  See id. at 441.  

Another issue that courts have found with requiring 

2010). Since §365(p)(2) now allows an individual debtor 
to assume an unexpired lease, it remains unclear whether 
compliance with 11 U.S.C. §524 (c) governing reaffirmation 
agreements is also necessary in this process.

11 U.S.C. §524(c) governs reaffirmation agreements 
and provides that an agreement between the holder of 
a claim and the debtor, the consideration of which— in 
whole or in part— is based on a debt that is dischargeable 
unless certain requirements are met and disclosures are 
provided to the debtor.2  In re Perlman, 468 B.R. 437, 441 
(Bankr. S.D. Fla. 2012) (citing In re Ebbrecht, 451 B.R. 
241,247(Bankr. E.D.N.Y. 2011); Thompson v. Credit Union 

Fin. Grp., 453 B.R. 823, 829 (W.D. Mich. 201) (emphasis 

added)
Since the reaffirmation of pre-petition debts must 

comply with §524(c), bankruptcy courts are wrestling with 
whether a lease assumption, which involves having the 
debtor incur personal liability of a pre-petition debt, must 
also comply with the requirements set forth in §524(c) to 
be enforceable.  This is also problematic for the courts 
because §524 was not amended to reference §365(p).  In re 

Rogers, 359 B.R. 591, 593 (Bankr. D.S.C. 2007).  Moreover, 
the plain language of §365(p) does not state that the debtor 
loses the discharge protection upon assumption of the 
lease.  In re Thompson, 453 B.R. 823, 827. 

To date, several courts have addressed the intersection 
of §§524(c) and 365(p) and reached varying conclusions.  In 

re Ebbrecht, 451 B.R. 241,246.  

Legal Analysis
In Creighton, one of the first cases to examine this 

issue, a debtor moved to assume two pre-petition leases for 
motor vehicles and to waive the effect of discharge of the 
pre-petition debt. In re Creighton, 427 B.R. 24, 25 (Bankr. 
D. Mass. 2007).  The Creighton court denied the debtor’s 
stipulation to assume, holding that the assumption of a 
pre-petition, unexpired automobile lease must comply 
not only with the requirements of §365(p), but also with 
the reaffirmation requirements under §524(c).  Id. at 30.  
The Creighton court reasoned that an assumption is an 
agreement to be bound by a debt that arose pre-petition 
that would normally be dischargeable. Id. at 28.  Thus, the 
Creighton court reasoned that §365(p)(2) is not intended 
to supplant the procedures and requirements of §524 as to 
reaffirmation of a debt.  Id. at 25.  

Interestingly, other courts have held that while 
lease assumptions pursuant to §365(p) do not require 
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discharge has no effect on the debtor’s assumed obligation.  
Id.  The Mortensen court also argued that creditors under 
§524(c) and lessors under §365(p) have very different 
bargaining powers and rights with respect to the debtor’s 
property.  See id. at 230-31 (stating that a “secured 
creditor has a lien on the debtor’s property, whereas a 
lessor owns the property, subject to the debtor’s leasehold 
rights.”).  Although the Mortensen court recognized the 
same “absurd result” noted in Garaux, it did not believe 
Congress intended to render §365(p) a nullity and thereby 
reached the opposite conclusion.  See id. at 230.

Conclusion
After passage the passage of BAPCPA, newly added 

11 U.S.C. §365(p) enabled a debtor to assume a lease 
agreement in a Chapter 7 proceeding.  Since assuming 
a lease means that a debtor will be personally liable on a 
pre-petition debt, bankruptcy courts have wrestled with 
how to reconcile the interplay between §365(p) and §524(c).  
§524(c) sets forth several procedural requirements that 
must be made before a pre-petition debt can be reaffirmed.  
Since §365(p) and §524(c) fail to explicitly reference one 
another, courts have ruled differently as to whether a 
lease assumed by a debtor requires compliance with both 
§365(p) and §524(c).   

Currently, some courts require that assumption 
agreements made by a debtor pursuant to §365(p) also 
comply with the requirements of reaffirmations under 
§524(c), adhering to the pre-BAPCPA protections afforded 
to Chapter 7 debtors with regard to pre-petition debts.  
Other courts, however, have held that the two processes are 
mutually exclusive and independent procedures, thereby 
allowing a debtor to assume a lease pursuant to §365(p) 
without requiring compliance with §524(c).   

The Ninth Circuit has not yet ruled on whether 
leases assumed by a debtor must comply with both the 
requirements set forth under 11 U.S.C. §365(p) and §524(c) 
to be enforceable.  However, an increasing number of 
circuits appear to find that leases can be assumed by the 
debtor who complies with the requirements set forth in 
§365(p) without requiring further compliance with §524(c). 

For this reason, if you have a client contemplating 
the execution of a lease assumption in a Chapter 7 
proceeding under §365(p), it is vital to advise your client 
that the protections under §524(c) —that are applicable 
in financing agreements—may not apply when assuming 
a lease.  Thus, if your client executes a lease assumption, 

compliance with both §365(p) and §524(c) relates to 
timing.  Under §524(c), a reaffirmation agreement 
can only be valid if it is negotiated prior to discharge.  
Consequently, if debtors were in fact required to reaffirm 
a lease under §524(c) to successfully assume a lease 
under §365(p), this would force all lease assumptions to 
occur prior to discharge.  However, §365(p) sets forth no 
requirements or deadlines regarding when a debtor must 
negotiate an assumption agreement with the creditor.  

The court in Mortensen which was factually similar 
to Garaux reached the opposite conclusion and held 
the lease assumption binds the debtor to all the terms 
of the assumption agreement, and such obligations are 
not subject to discharge.  In re Mortensen, 444 B.R. 225 
(Bankr. E.D.N.Y. 2011) (emphasis added).  The Mortensen 
court reasoned that “[r]eaffirmation of a debt secured 
by property owned by the debtor…is not equivalent to 
assumption of a lease for personal property owned by 
a creditor.”  Id.  The court believed that the differences 
in the procedural requirements of §524(c) and §365(p) 
indicated that Congress contemplated that assumption 
agreements could be entered into post-discharge.  Id. at 
230.  Consequently, the Mortensen court held that such 
assumptions bind the debtor to the lease terms, and the 

cdcbaa Upcoming Calendar

November 14 2013 
Calvin Ashland Awards Dinner

January 25, 2014 
9th Circuit Review

February 8, 2014 
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March 22, 2014 
Topic to be determined.
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Please check www.bklawyers.org for up to  

date MCLE meeting information. 



www.bklawyers.org cdcbaa Newsletter-5-

your client should be well-informed before that he or she is 
likely to be personally liable on this obligation without the 
protections and disclosures afforded to debtors under the 
reaffirmation agreement process.  

1 If the Trustee did not exercise the right of assumption as to 
a particular lease, a chapter 7 debtor was free to enter into a 
reaffirmation agreement as to his or her obligations under that lease 
(provided the lessor agreed), but “assumption” was not an option 
for the Chapter 7 debtor.  In re Creigton, B.R. 24, 25 (Bankr. D. 
Mass. 2007).  

2 These requirements vary depending on whether the debtor is 
represented or unrepresented in the reaffirmation hearing process.

Do You Feel Secure in Your Attorney 
Lien?

By: Kathleen McCarthy Goldberg
kgoldberg@tomcaseylaw.com

Often we, as bankruptcy counsel, are told by the state 
court counsel of the debtor that the attorney has a “lien” 
on the proceeds of a pending litigation securing his fees in 
the case.  Sometimes there is even a claim of security on 
other assets, such as a residence or a yacht.  However, if the 
attorney did not follow the Rules of Professional Conduct 
precisely this might not actually be true.

When an attorney obtains a lien upon his client’s 
property in order to secure his fees for legal service, the 
attorney must comply with the strict requirements of 
the Rules of Professional Conduct of the State Bar of 
California or else, pursuant to the ruling in Fletcher v. 

Davis, 33 Cal.4th 61(Cal. Sup. Ct, 2004) (“Fletcher”) and its 
prodigy, the attorney’s lien is not enforceable. 

Rule of Professional Conduct 3-300.
Rule 3–300 of the Rules of Professional Conduct 

(“Rule 3–300”) of the State Bar of California is an ethics 
rule entitled “Avoiding Interests Adverse to a Client” and 
provides:

A member shall not enter into a business 
transaction with a client; or knowingly 
acquire an ownership, possessory, security, or 
other pecuniary interest adverse to a client, 
unless each of the following requirements has 
been satisfied:
(A) The transaction or acquisition and its 
terms are fair and reasonable to the client 
and are fully disclosed and transmitted 

in writing to the client in a manner which 
should reasonably have been understood by 
the client; and
(B) The client is advised in writing that the 
client may seek the advice of an independent 
lawyer of the client’s choice and is given a 
reasonable opportunity to seek that advice; 
and,
(C) The client thereafter consents in writing 
to the terms of the transaction or the terms of 
the acquisition.

The Fletcher Case.
The seminal case on this issue is Fletcher v. Davis, 

33 Cal. 4th 61, (Cal. Sup. Ct., 2004).  Fletcher established 
the rule that an attorney who seeks to secure payment of 
hourly fees by acquiring a charging lien against a client’s 
future judgment or recovery has acquired an interest 
that is adverse to the client, and must comply with the 
requirements of Rule 3-300 (formally 5-101), entitled 
“Avoiding Interests Adverse to a Client.”  

A charging lien creates a “security interest” in the 
proceeds of the litigation.  Fletcher, 33 Cal. 4th at 67.  
Pursuant to Fletcher, if an attorney fails to comply with the 
strict requirements of Rule 3-300, the alleged charging lien 
fails.  

According to the State Bar of California, the Fletcher 

case holds that a lien in an hourly fee case gives the 
attorney an interest adverse to the client, and therefore, the 
attorney must comply with Rule 3-300 by:

(1) fully disclosing the acquisition and terms of the 
lien, 

(2) transmitting that information to the client 
in writing in a manner which should reasonably be 
understood by the client, 

(3) advising the client in writing that the client may 
seek the advice of an independent lawyer of the client’s 
choice, and 

(4) giving the client a reasonable opportunity to 
seek that advice before the client gives written consent 
to the lien. There is an open issue as to whether the same 
requirements must be met for a valid lien in a contingent 
fee case, but caution dictates that the Rule 3-300 should 
still be followed.

When Does Rule 3-300 Apply?
Rule 3-300 applies to any agreement which confers 
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upon the attorney an ownership, possessory, security, or 
other pecuniary interest adverse to the client, including 
an interest in the client’s property in order to secure the 
amount of the attorney’s past due or future fees.  See, Rule 

3–300 discussion note.
The concept of “other pecuniary interest adverse to a 

client” has been interpreted broadly by the Courts.  See, 

In re Tallant, 218 B.R. 58 (9th Cir. BAP, 1998) (entry into 
a loan transaction with the probate trust estate of the 
client’s aunt, wherein the client had a beneficiary interest, 
was a business transaction that was adverse to the client);  
Kapelus v. State Bar, 44 Cal.3d 179, 193-194 (Cal. Sup. 
Ct., 1987) (obtaining a nonrecourse interest in a company 
indebted to a client is an interest adverse to the client); 
Ames v. State Bar, 8 Cal.3d 910, 920 (Cal. Supreme Ct., 
1973) (even though his intention was to aid the client, 
an attorney who obtained an interest in the property 
of a client where it was reasonably foreseeable that his 
acquisition “may become” detrimental to the client has 
acquired an interest adverse to a client).  

In the case of Hawk v. State Bar, 45 Cal.3d 589 (Cal. 
Supreme Ct., 1988), the Court noted various cases in which 
the predecessors to Rule 3-300 (Rule 5-101 and Rule 4) 

were found applicable including such situations as when an 
attorney: 

i) obtained a loan from the client in lieu of fees; 
ii) obtained a non-recourse interest in a company 

indebted to a client; 
iii) entered into an arrangement whereby the attorney 

profits from the success of an obligor of his client but is not 
personally liable for any default on the obligation; 

iv) took a fee by accepting an assignment of a note 
secured by a deed of trust which was one of the assets of 
the estate he was to probate for the client and caused an 
execution to be levied on the note without notice to the 
client; 

v) obtained an interest in real property of a client 
where it was reasonably foreseeable that his acquisition 
may become detrimental to the client; 

vi) obtained an order for attorney fees in a domestic 
relations matter, then obtained a writ of execution and 
levied against husband’s real property (the only asset 
owned by husband) instead of protecting his client’s rights 
to satisfy her judgment against the husband; or, 

vii) obtained a confession of judgment from the client. 

Stop boring your clients. Contact us today!

daveramsey.com/bankruptcy
or call 800.480.5902

If you want a program that is effective AND entertaining  
you only have one choice. 

Dave Ramsey’s Debtor Education is the best program 
available — and is only $25 for single or joint filers.

Required shouldn’t mean

BoRing
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Bankruptcy Courts In This Jurisdiction Have 

Reviewed The Issue.
In the following cases, the issues of the validity of 

an attorney lien, whether compliance with Rule 3-300 

was required and the compliance with Rule 3-300 was 
satisfied were addressed by our Bankruptcy Courts in this 
jurisdiction: In re Croshier, 228 B.R. 468, 471 (S.D. Cal. 
1998);  In re Tallant, 218 B.R. 58 (9th Cir. BAP, 1998);  In 

re Segovia, 2008 WL 8462967 (9th Cir. BAP, 2008) (not for 
publication); and In re Colt, 288 B.R. 861 (Bankr.C.D.Cal., 
2003).

The lesson learned from these cases is that in a 
bankruptcy case an attorney will be looked at by the 
Bankruptcy Courts the same as any other creditor claiming 
a security interest in property of the estate and will have 
to demonstrate that their lien is “perfected” with strict 
compliance with Rule 3-300 or be determined to be a 
general unsecured creditor.

Now do You Feel Secure in Your Attorney 
Lien?

It is possible for an attorney to obtain a lien to secure 
past or future attorney fees but only if the attorney strictly 
complies with Rule 3-300.  Do not take the word of a state 
court litigator that the proceeds of litigation or other 
assets are subject to an attorney lien.  Review the retainer 
agreement for compliance with Rule 3-300.  If you are 
considering attempting to obtain a lien to secure your fees, 
be sure to follow Rule 3-300.  

Kathleen McCarthy Goldberg senior staff 

attorney at Law Offices of Thomas H. Casey  

Kgoldberg@tomcaseylaw.com

Death of the Debtor: Gives New 
Meaning to the Term “Deader”

By: Jeffrey Hagen
jeff@hagenhagenlaw.com

Death and bankruptcy.  Contrary to popular belief, no, 
they are not synonymous.  However, the interplay between 
the two raises some interesting and practical questions.

First, can the family of a dead person file a bankruptcy 

A “Writing” is Always Required.
A clear requirement to satisfy Rule 3-300 is that the 

client is advised in writing that the client may seek the 
advice of an independent lawyer of the client’s choice and 
is given a reasonable opportunity to seek that advice. 

Sample Written Fee Agreement Forms are available 
on the website of The State Bar of California (www.calbar.
ca.gov) under the tabs Attorneys/Member Services/Law 
Office Management.  An optional clause regarding the 
granting of an attorney lien against any and all claims 
or causes of action that are the subject of the attorney’s 
representation is provided in the sample form for 
representation of a client in litigation.  The sample clause 
includes a separate signature block for the client to initial 
that the client has read and understood this clause.

 However, it should be noted that a sample clause 
for obtaining a lien by an attorney on assets of the client, 
other than litigation proceeds, is not provided because, 
according to the California State Bar, “an attorney’s lien 
may be inappropriate in a non-litigation context.”  This 
caution should be strongly considered by the attorney 
when considering whether to request a security interest 
in assets other than litigation proceeds and Rule 3-300 
should be complied with in both form and spirit. 

Strict Compliance with Rule 3-300 is 
Required.

All dealings between an attorney and his client that are 
beneficial to the attorney will be closely scrutinized with 
the utmost strictness for any unfairness. Ritter v. State 

Bar, supra, 40 Cal.3d 595, 602 (Cal. Supreme Ct., 1985).  As 
a contract drafted by the attorney, the retainer agreement 
provisions are strictly interpreted against the attorney 
and any ambiguity is interpreted in favor of the client.  
Alderman v. Hamilton, 205 Cal. App. 3d 1033, 1037 (Cal. 
Ct. Appeal, 2d Dist, Div. 5, 1988).  See also, BGJ Assoc., 

LLC v. Wilson, 7 Cal.Rptr.3d 140, 147 (Cal. Ct. App. 2nd 
Dis. Div. 4, 2003) review denied (Feb 18, 2004) (violation 
of Rule 3–300 even though the client actually sought the 
advice of independent counsel, since there was no written 
notification of the right to seek advice of independent 
counsel); Carroll v. Interstate Brands Corp., 121 Cal.
Rptr.2d 532, 535 (Cal. Ct. App. 1st Dis. Div. 5, 2002) (a 
retainer agreement with one attorney did not count as a 
writing complying with Rule 3-300 to allow a lien in favor 
of an associated attorney).
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Death or incompetency of the debtor shall 
not abate a liquidation case under chapter 7 
of the Code.  In such event the estate shall be 
administered and the case concluded in the 
same manner, so far as possible, as though the 
death or incompetency had not occurred.

However, what about §343’s requirement that the 
debtor appear at his or her 341(a) examination and 
§727(a)(11)’s requirement that the debtor complete a 
financial management course?  See In re Bergeron, 235 
B.R. 641, 643 (Bankr. N.D. Cal. 1999), in which the Court 
determined that it has the discretion to waive the debtor’s 
appearance at a §341(a) examination.  Courts do not love 
excusing a debtor’s appearance, but virtually every court 
would have to agree that death is a legitimate reason for 
nonappearance. The old fall back of the Courts’ general 
powers under 11 U.S.C. §105(a) should also work to 
convince a Court that it has the discretion to excuse the 
debtor’s appearance at the §341(a) meeting.

Further, Section 109(h)(4) gives debtors and their 
counsel a statutory exception to the basic rule that the 
debtor must complete a course in debtor education.  It 
would be a difficult argument indeed that death does 
not qualify as a “incapacity, disability, or active military 
combat zone.”

However...a critical practice tip: As debtor’s counsel, 
you must file a motion formally requesting that the debtor 
be excused from his §341(a) examination and from having 
to complete a debtor education course.  Even if the trustee 
and the Clerk of the Court are advised of the debtor’s 
passing, one must obtain an order from the Court excusing 
the above requirements, otherwise the trustee and the 
Clerk have no choice but to dismiss the case.

Thus, the rule in Chapter 7 is pretty clear.  However, 
what if a Chapter 13 debtor, alive at the time of the filing 
of the petition, dies prior to confirming his or her plan?  
Is the case nonetheless entitled to proceed, including the 
debtor being issued a discharge?  After all, in Chapter 
13 the debtor needs to make payments to the Chapter 13 
trustee over a period typically thirty-six to sixty months 
in duration.  If the debtor is no longer living, how are 
the payments to be made?  Bankruptcy Rule 1016, quoted 
above, goes on to state:

If a reorganization, family farmer’s debt 
adjustment, or individual’s debt adjustment 
case is pending under chapter 11, chapter 

for that person in order to obtain a discharge of debts, thus 
helping the heirs inherit free of debt in a Chapter 7 case?

No.  11 U.S.C. §109(a) defines who may be a 
debtor.  It must be a “person.”

Second, 11 U.S.C. §343 requires that in order to obtain 
a Chapter 7 discharge, 

[t]he debtor shall appear and submit to 
examination under oath at the meeting of 
creditors under section 341(a) of this title.

Further, 11 U.S.C. §727(a)(11) provides that the Court 
shall grant the debtor a discharge, unless:  

after filing the petition, the debtor failed to 
complete an instructional course concerning 
personal financial management described in 
section 111, except that this paragraph shall 
not apply with respect to a debtor who is a 
person described in section 109(h)(4).

11 U.S.C. §109(h)(4) provides that 
[t]he requirements of paragraph (1) shall 
not apply with respect to a debtor whom the 
court determines, after notice and hearing, 
is unable to complete those requirements 
because of incapacity, disability, or active 
military duty in a military combat zone...

What if a Chapter 7 debtor, alive at the time of the 
filing of the petition, dies prior to either the 11 U.S.C. 
§341(a) examination and/or prior to completing the debtor 
education/financial management course?  Is the case 
nonetheless entitled to proceed, including with the debtor 
being issued a discharge?

Yes.  Bankruptcy Rule of Federal Procedure 1016 states:
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a discharge, and who may for all the court 
knows be independently wealthy.  Fourth, 
creditors who received nothing in the Chapter 
13 will be precluded from making a claim 
in the probate proceedings, resulting in a 
windfall for the heirs...
Moreover, the court finds itself in complete 
agreement with In re Shepherd, 490 B.R. 
338 (Bankr. N.D. Ind. 2013), in which the 
bankruptcy court held that a Chapter 13 
debtor who dies does not need a fresh start, 
payment of creditors of a deceased debtor 
should be accomplished through the probate 
process, and, in any event, the right to seek 
a bankruptcy discharge is personal to the 
debtor and may not be exercised by the 

12, or chapter 13, the case may be dismissed; 
or if further administration is possible and 
in the best interest of the parties, the case 
may proceed and be concluded in the same 
manner, so far as possible, as through the 
death or incompetency had not occurred.

So, if there is still income coming into the estate, 
which is somewhat likely if two spouses file a Chapter 13 
jointly but one spouse dies midway, but somewhat less 
likely, although not impossible, if a sole debtor dies, the 
Court can allow the case to continue in Chapter 13.  Some 
courts, however, have concluded that a case should only be 
allowed to proceed if the plan was confirmed prior to the 
death of the debtor.  See In re Graham, 63 B.R. 95 (Bankr. 
E.D. Pa 1986); In re Bond, 36 B.R. 49 (Bankr. D.N.C. 1984); 
In re RedWine, 2011 WL 1116783.

Here comes a practice tip: When a Chapter 13 debtor 
dies, the circumstances may be ripe for seeking a “hardship 
discharge” pursuant to 11 U.S.C. § 1328(b), but keep in 
mind that one can only obtain a hardship discharge if 
the debtor has satisfied the best interest of creditors/
liquidation test, i.e., has paid through the plan an amount 
and percentage equal to or greater than what creditors 
would have hypothetically been paid in a Chapter 7 
liquidation case.  In addition, some courts have found that 
pursuant to Bankruptcy Rule 1016, the only two options 
available to the Court when a Chapter 13 debtor dies is 
dismissal, or the case may proceed and be concluded in 
the same manner, so far as possible, as through the death 
or incompetency had not occurred.  Some courts do not 
believe that because it is not specifically mentioned in 
Bankruptcy Rule 1016, they do not even have the discretion 
to entertain a hardship discharge pursuant to §Section 
1328(b).  See, for example, In re Hennessy, (Bankr. N.D. 
Cal. 2013), in which the Court stated:

For several reasons, entry of a [hardship] 
discharge is a matter for exercise of the 
court’s discretion...For several reasons, entry 
of a discharge is not fair in this case.  First, it 
benefits [the debtor] not at all.  Second, it is 
by no means sure that [the debtor] could have 
obtained a Chapter 7 discharge, as her income 
level would have created a problem under 
the means test.  Third, the only beneficiaries 
of the motion are [the debtor’s] heirs, who 
are strangers to the court, are not entitled to 
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If the debtor has passed away and therefore cannot 
file a case under Chapter 7, one could argue that neither 
the Court nor the debtor’s family can convert the case to 
Chapter 7.  In In re Harris, (Bankr. E.D. Mich. 2013), the 
Court concluded that only the surviving spouse could 
convert her portion of a pending Chapter 13 to Chapter 7, 
but the spouse that passed away while in Chapter 13 could 
not convert his portion of the case or have it done for him.  
In accord is In re Quint, (Bankr. S.C. 2012), which denied 
a Court-appointed Special Administrator’s motion to 
convert a dead debtor’s Chapter 13 to Chapter 7.

So there you go.  Lots of questions but the answers are 
not certain.  

probate estate.
Lastly, can a debtor who dies in a Chapter 13 case 

nonetheless, presumably at the direction of his or her 
family, have his case converted to Chapter 7 in order to 
obtain a discharge?

This is an interesting question. Although there are 
plenty of references--specifically in 11 U.S.C. §1307--to the 
Court’s power to convert a case to Chapter 7 on a number 
of grounds, §1307(g) states that: 

Notwithstanding any other provision of this 
section, a case may not be converted to a case 
under another chapter of this title unless the 
debtor may be a debtor under such chapter.
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Reaffirmation of Mortgage Debt in 
California Bankruptcy Cases: Still not 
Required and Still a Bad Idea

By: Clifford Bordeaux
cliff@bordeauxlaw.com

You successfully represent a Chapter 7 Debtor and 
obtain a discharge of all of the client’s dischargeable debts.  
The client is happy and all is well.  Two years later, your 
former client calls you in a panic—“You did not tell me I 
needed to reaffirm my mortgage and now my bank will 
not modify my loan!  I am four months behind on my 
mortgage and I need to modify the loan!”  

You patiently explain to the client that reaffirming a 
mortgage debt is not required—and is almost always a bad 
idea. You look over the Debtor’s petition and schedules and 
discover that the Statement of Intentions that the Debtor 
signed states that the Debtor’s intention with respect to 
their home is “other:  retain collateral” or “other:  attempt 
loan modification.”  You explained the Statement of 
Intentions to the client, but of course the client does not 
recall your explanation.  Moreover, the lender never sent a 
reaffirmation agreement to you or your client.   

So should you call your malpractice carrier?  Or 
just take a deep breath and educate your former client?  
Fortunately, the law is on your side—even after BAPCPA 
and Dumont.  

There are at least three things you need to explain to 
your former client to persuade them that you handled 
their case properly:  (1) they did not need to reaffirm; (2) 
if they chose to reaffirm, you would not have helped them 
to reaffirm; and (3) yes, they are still eligible for a loan 
modification.  

I. WHY THEY DIDN’T NEED TO REAFFIRM-
-THE “RETAIN AND PAY” OPTION IS STILL 
AVAILABLE FOR REAL PROPERTY LOANS

A. Pre-BAPCPA—A Circuit Split on the Availability 
of the Retain and Pay Option for Personal Property and 
Real Property Secured Loans

Before the enactment of the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005 
(“BAPCPA”), there was a split of authority as to whether 
debtors who were current on purchase loan payments on 
secured property could retain the property and continue 
making the payments specified in the contracts with their 
secured creditors (the so-called “retain and pay” option).  

cdcbaa
 Central District of California Bankruptcy  

Attorneys’ Association

Newsletter Volume 5, Issue 11, October 2013

Stella Havkin 
Newsletter Editor

M. Jonathan Hayes 
President

Nancy Clark 
Vice President

David Jacobs, Secretary

Thomas Ure, Treasurer

2013 Board of Directors

Hale Antico

Raymond Aver

Maggie Bordeaux

Catherin Christiansen

Nancy Clark

Patrick Green

Stella Havkin

M. Jonathan Hayes

David Jacob

James King

Dennis McGoldrick

Roksana Moradi

Jeff Smith

Thomas Ure

Christine Wilton

Administrator

Linda E. Righi

cdcbaa@aol.com



www.bklawyers.org cdcbaa Newsletter-12-

reaffirm, finding that BAPCPA, first, made no significant 
change to §521(a)(2)(A), and, second, that the three new or 
altered provisions in BAPCPA (§§521(a)(6), 521(a)(2)(C), 
and 362(h)) only removed the debtor’s ability to state an 
intention to retain and pay option as to personal property.19

Since BAPCPA is silent as to whether a debtor is 
required to either reaffirm or redeem real property, the 
debtor still has the option to retain and pay as to real 
property.

II. WHY YOU SHOULD NOT HELP DEBTORS 
REAFFIRM MORTGAGES --ATTORNEYS SHOULD 
DECLINE TO REPRESENT DEBTORS WHO WISH 
TO REAFFIRM MORTGAGE DEBT OR DECLINE 
TO SIGN A CERTIFICATION PURSUANT TO 11 
U.S.C. §524(c) IN VIRTUALLY ALL CASES

For consumer debts secured by personal property, 
attorneys can decline to represent clients with respect to 
negotiation of reaffirmation agreements, thereby triggering 
a judicial review of whether:  (a) the reaffirmation 
agreement constitutes an undue hardship to the debtor, 
and (b) the reaffirmation agreement is in the best interests 
of the debtor.20

Unlike the rule with respect to reaffirmations of 
personal property loans, reaffirmation agreements for 
consumer debts secured by real property are not subject 
to judicial review—whether or not the debtor has received 
legal assistance in negotiating a reaffirmation agreement.21   
Instead, so long as the other requirements of §524(c) are 
met, the reaffirmation agreement will be binding on the 
debtor.22  These requirements, brief ly stated, are that:  (1) 
agreement must be made before entry of a discharge; (2) 
debtor must have received the disclosures described in 
§524(k); (3) the agreement must be filed with the court and 
if applicable, be accompanied by a declaration or affidavit 
of the attorney for the debtor, which states that (A) such 
agreement is a fully informed and voluntary agreement of 
the debtor, (B) such agreement does not impose an undue 
hardship on the debtor or the debtor’s dependents and (C) 
that the attorney fully advised the debtor of the legal effect 
and consequences of the agreement and of a default under 
the agreement; (4) the debtor must not have rescinded the 
agreement; and (5) the requirements of §524(d) are met.23   
[Emphasis added].

By requiring an attorney certification, §524(c)(3) of the 
Bankruptcy Code creates a conf lict between the attorney’s 
duty to his or her client who might want to reaffirm a 

The Ninth1  , Second2 , Fourth3 and Tenth4 circuits held 
that the “retain and pay” option was available to such 
debtors, while the Fifth5, Eleventh6 and Seventh7 circuits 
held that such debtors were restricted to the options 
of claiming an exemption, redeeming the property or 
reaffirming the debt.

B. Post-BAPCPA—Reaffirmations Eliminated on 
Personal Property Loans.  However, Circuit Split Remains 
on Real Property Secured Loans

BAPCPA changed several key provisions of the 
bankruptcy code to address perceived deficiencies in 
the reaffirmation process.  Specifically, BAPCPA made 
substantive changes to §521(a)(6)8, §521(a)(2)(C)9, and 
§362(h)10 with respect to reaffirmation agreements. 

A new section of the bankruptcy code, §521(a)(6), 
provides that the debtor must carry out their stated 
intention within forty-five days after the meeting of 
creditors.11 §521(a)(2)(C) of the Bankruptcy Code, as 
modified by BAPCPA, provides that the debtor’s rights and 
the trustee’s rights in property of the bankruptcy estate 
are not modified by the statement of intentions, except as 
specified in §362(h) of the bankruptcy code.12   Finally, 
§362(h) of the bankruptcy code specifies that the automatic 
stay terminates as to personal property of the estate or 
the debtor if the debtor fails to file a timely Statement of 
Intentions, or fails to timely perform the intention stated 
in the Statement of Intentions.13 However, §362(h) is silent 
as to loans secured by real property of the estate.14

In interpreting BAPCPA, the Ninth Circuit has 
held that for loans secured by personal property, the 
debtor’s right to state an intention to “retain and pay” was 
eliminated in the Ninth Circuit.15  In the Dumont case, the 
Court was not faced with a real property loan—and the 
court went out of its way to note in dicta that the result 
might be different for real property loans.16

Significantly, bankruptcy courts in the Fourth 
Circuit17 and Second Circuit18 have held that the BAPCPA 
changes did not alter the “retain and pay” option as to real 
property.  Since BAPCPA is silent as to whether a debtor 
is required to either reaffirm or redeem real property, each 
of these courts ultimately rested their opinions regarding 
real estate reaffirmations upon the established law that 
existed in their particular jurisdiction prior to BAPCPA.  
In each case, the Court held that debtors owning real estate 
encumbered by mortgage loans can retain their homes 
by making regular payments and need not redeem or 
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pre-petition debt and the attorney‘s duty to the court to 
certify that the reaffirmation does not impose an undue 
hardship and, if a presumption of undue hardship arises, 
that the debtor can make the required payments under the 
reaffirmation agreement.24  However, the “if applicable” 
language appears to give attorneys a way out of making the 
certification required by §524(c)(3).  After all, if the debtor 
was not represented during the process of negotiating the 
reaffirmation agreement, then an attorney certification 
could not be provided.  Therefore, it may make sense for 
debtors’ counsel to simply decline to represent debtors in 
negotiating a reaffirmation agreement for real property in 
order to sidestep this conf lict.  In many jurisdictions, it is 
possible for the attorney for the debtor to limit the scope of 
his or her appearance in the case25  —in such jurisdictions, 
it may well make sense to decline to represent the debtor 
with respect to negotiation of a reaffirmation agreement.26

When an attorney does represent a debtor in 
negotiating a reaffirmation agreement, he or she should 
be very careful in deciding whether to sign the attorney 
certification.  Since there will be no judicial review of 
the reaffirmation agreement, the agreement may become 
binding on the debtor as soon as it is filed with the 
court.  With 20-20 hindsight, after failing to get a loan 
modification, the client may blame his or her former 
attorney for signing the certification and validating the 
reaffirmation agreement.  Indeed, courts have ruled 
that an attorney‘s certification is a representation by the 
attorney that subjects the attorney to penalties if the debtor 
is subsequently unable to perform the agreement.27   Such 
penalties could include those listed in §526, malpractice 
claims, grievance actions by state bars and class actions by 
aggrieved former clients. 28

III. WHY REAFFIRMING A MORTGAGE IS 
NOT REQUIRED FOR A LOAN MODIFICATION

Perhaps most importantly to your former client, it 
should be noted that reaffirming a mortgage loan is not 
required to establish eligibility for a loan modification.  
Borrowers who have received a Chapter 7 bankruptcy 
discharge in a case involving the first lien mortgage who 
did not reaffirm the mortgage debt under applicable law 
are eligible for the Home Affordable Modification Program 
(“HAMP”).29

But what about a non-HAMP modification?  Could 
a lender require that the debtor enter into a loan 
modification as a precondition to obtaining a non-HAMP 
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loan modification?  Theoretically, yes—the lender could 
erect all kinds of unreasonable obstacles to prevent the 
debtor from obtaining a non-HAMP loan modification.  
However, debtors and their counsel should be especially 
skeptical regarding the imposition of a requirement 
to reaffirm a mortgage which the debtor is apparently 
having difficulty repaying (hence the need for a loan 
modification) in the hopes of later obtaining a different 
and better mortgage.  First, without something in writing, 
there is simply no way to know whether the debtor will be 
offered any modified loan terms—much less any guarantee 
that they will be offered a reasonable and affordable 
modified loan—yet the debtor as asked to reaffirm their 
existing, unaffordable loan in exchange for a veiled 
promise of the possibility of modifying that same loan.  
Second, if the lender really wanted to offer a modification, 
they would be free to do so at any time—before or after 
entry of a discharge in the debtor’s case—there is simply no 
legal impediment to prevent them from doing so.  Finally, 
given the substantial risk of reoccurring default and the 
attendant risks of foreclosure and post-bankruptcy damage 
to the debtor’s credit score, the debtor should avoid 
entering into a modification unless the debtor is highly 
confident that he or she will not simply default again.30  
Without seeing the terms of the proposed modification, 
the debtor is unable to assess his or her ability to make the 
required payments under the modified loan.  

IV. CONCLUSION  
The valuable “retain and pay” option is still available 

to debtors in California bankruptcy cases.  Accordingly, 
reaffirmation of mortgage debt in California bankruptcy 
cases is not necessary and is a potential minefield for 
debtors and their attorneys.  Debtors should not be 
lured into reaffirming a mortgage based solely upon an 
unenforceable promise to consider the borrower for an 
unspecified modification of their existing loan..  
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