
and the Clerk of the Court to take a Saturday morning to 
come speak to us and tell us about the Court’s plans and 
challenges is a testament to the growth of our group and 
its place in the local arena.

After the Strategic Plan program, we will have three 
more programs this year and the awards dinner.  The July 
meeting will be presented by Judge Alan Ahart on new 
homestead exemption problems.  The September program 
will be the popular Ray Aver presentation on litigation 
issues and strategies including contempt issues.  The 
October program is still “in the works” but will likely 
involve the U.S. Trustee’s Office.  We do not have the 
dates lined up yet as we are waiting for Southwestern Law 
School to firm up its calendar first.     

The exam for the State Bar Specialization Certificate 
will take place in October of this year.  You still have 
plenty of time to sign up for it.  If you have practiced 
primarily in the bankruptcy arena for the last five to ten 
years you can pass the exam.  You will be allowed to 
bring a Bankruptcy Code with you which helps of course.  
I remember being shocked many years ago as a young 
lawyer when a bankruptcy judge pulled out the code on 
the bench and looked something up.  Judge Zurzolo read 
Rule 2004 to me from the bench many years ago.  None 

From the President
By: M. Jonathan Hayes 
jhayes@srhlawfirm.com

We are halfway through the year already - where has 
the time gone?  Your Board of Directors has met five 
times planning the programs, planning the Calvin Ashland 
Dinner and discussing “hot topic” issues.  I approached 
Judge Peter Carroll a few months ago about doing a 
program.  It was his idea to present the Strategic Plan 
for the Central District of California which I welcomed.  
The fact that he prevailed on at least four other judges 
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of us have it memorized so don’t worry about it.  It helps 
to read one of the many books around which provide a 
basic overview of bankruptcy.  It helps to go to the Dennis 
McGoldrick - Wes Avery reviews.  If you do not have 
sufficient MCLE hours, you will be given additional time 
to do that. 

I want to take this opportunity to congratulate Peter 
Lively, Professor Peter Lively that is, on his induction to 
the American College of Bankruptcy this year.  That is a 
huge honor for him and well deserved.  You cannot ask to 
join that group.  Persons being considered for membership 
are not told they are being considered.   Congratulations 
Peter.  We also must congratulate Maggie Bordeaux for 
her receipt of the Henry Sommer Scholarship, described 
as “A scholarship for a legal aid attorney in recognition of 
the extraordinary contributions to NACBA by President 
Emeritus Henry J. Sommer, who served on NACBA’s 
Board from 1992 to 2011 and as President from 2005 to 
2008.”  There is sure no doubt she deserves that.   

Finally our hats off to Leslie Cohen on the success of 
her 5k Run in April.  Her efforts resulted in a contribution 
to the Debtor’s Assistance Project (“DAP”) of $7,500.  A 
reminder to you all that the Earle Hagen Memorial Golf 
Tournament (and tennis Jim King keeps reminding me) 
will be held at Porter Ranch this year.  Last year the 
tournament resulted in a contribution to the DAP of about 
$30,000.         

Say hi if you see me around.  Thanks.  Jon Hayes  

Judicial Profile on Judge Thomas B. 
Donovan

By: Nancy B. Clark
nclark@blclaw.com

Serendipity is defined as “the faculty of making 
fortunate discoveries by accident.” Judge Thomas B. 
Donovan would be the first to point out that his 50-year 
legal career is full of fortunate discoveries that have led 
him from arguing before the United States Supreme Court 
in 1966, to a successful career as a trial and bankruptcy 
lawyer for 31 years, to his appointment as a United States 
Bankruptcy Judge in 1994, and most recently, as the 
presiding judge in the In re Balas-Morales chapter 13 
bankruptcy in which he was joined by 19 of his colleagues 

in finding the Defense of Marriage Act unconstitutional. 
Although, he may interest to the on campus recruiter from 
the prestigious Washington D.C. law firm of Covington 
& Burling, LLP. Out of 20 students interviewed by 
Covington & Burling, Donovan was the only one offered 
an associate position with the firm. He was very nervous 
about accepting the position. “I came from the wrong side 
of the tracks. I’m a small town guy,” he explains. “Nobody 
in my family had any pretentions of major advancement in 
life while I had been working menial jobs since the age 
of nine.” However, with his professors’ encouragement he 
agreed to join the prestigious law firm upon graduation 
in 1962. Although he loved the firm and the people he 
worked with, Tom found Washington D.C. was far from 
his roots and lacked the sense of community that Tom 
craved. This was the era of Martin Luther King’s March 
on Washington and the assassination of President John F. 
Kennedy. Donovan longed to be in a place where he could 
pursue an active role in community affairs. 

Upon this discovery, Tom and his family moved back 
to the Bay Area where he joined the San Francisco firm of 
Dinkelspiel & Dinkelspiel in 1964. As was customary, on 
the first day at the office he met individually with each of 
the seven partners. Each partner gave him an assignment. 
Tom soon discovered that this “first day” experiences 
would come to define his practice as both a trial and 
bankruptcy lawyer. 

One of the partners he met with that first day asked 
him to take on an important new client with whom the 
firm hoped to forge a long and fruitful relationship. 
As requested, Donovan met with the client, wrote and 
filed the Complaint, tried the case and won. Donovan 
successfully developed a long term relationship with the 
credit manager and senior management of the company.  
He became the responsible lawyer for the client on all 
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Marin appealed to the Ninth Circuit Court of Appeals.  
The debtor and the vendor returned the funds to the 
bankruptcy estate.  The Ninth Circuit unanimously 
affirmed the district court’s decision.  Displeased with 
the Ninth Circuit ruling, the Bank of Marin filed for a 
writ of certiorari to the United States Supreme Court and 
the Court granted the writ. Since Tom had briefed and 
argued successfully at every level, the partners of the 
firm left him in charge of briefing and arguing the case in 
Washington.

At oral argument in 1966, Tom argued to the Court 
that despite the fact that the bankruptcy estate had been 
reimbursed the funds by the other parties to the dispute, 
the Trustee had a statutory right to reimbursement from 
the bank where another payee could not reimburse the 
bankruptcy estate for the fraudulent transfer.  Tom was 
on his feet for about 50 minutes for his “scheduled” 
30 minute argument due to the peppering he received 
from four or five of the justices.  His knowledge of the 
intricacies of the issues involved in this case apparently 
was evident from the intensity of the grilling the Justices 
gave him. Despite his efforts, the Supreme Court reversed 
the Ninth Circuit decision. Bank of Marin v. England, 385 
U.S. 99 (1966).

Looking back, Tom says, “It was a fascinating 
experience.” While preparing for the oral argument, 
Tom’s friends and colleagues at the firm needled him that 
he could not possibly win because his case was so weak. 
One associate demanded a bet on the matter. Finally, the 
day before he left for Washington D.C. to argue the case, 
Donovan said to his colleague, “Look John. I am tired of 
you pestering me this way. Bring in the witnesses and I 
will enter into a bet with you.” They gathered everyone 

legal matters for the next 20 years and the client became 
the primary, consistent revenue producer for his firm. 
Gaining the trust of this client eventually led to Tom’s 
promotion to partner.

That same first day at Dinkelspiel & Dinkelspiel, 
Tom also met with the firm’s bankruptcy partner. The 
partner told him that his client, a Chapter 7 Trustee, was 
administering a bankruptcy estate in which an officer 
of the bankrupt corporation, Marin Seafoods, after the 
filing of the bankruptcy, wrote himself and a friendly 
vendor personal checks on the company’s bank account 
at the Bank of Marin.  The officer and his vendor friend 
tendered the checks and the bank teller gave them their 
money. Under Section 70(a) of the Bankruptcy Act, upon 
the filing of the bankruptcy, the assets of the debtor 
became the property of the estate. Furthermore, the filing 
of the petition constituted adjudication of bankruptcy. The 
theory promoted by Tom’s bankruptcy partner was that 
all of the entities involved in the transactions occurring 
on and after the date of filing (including the corporation, 
the officer of the corporation and vendor and the Bank of 
Marin) were jointly liable to the bankruptcy estate. There 
was no case law on point on the issue of whether a bank 
was liable to the bankruptcy estate for honoring checks 
tendered after the filing of the bankruptcy before actual 
notice given to the bank. However, Donovan took on the 
challenge, and successfully argued and briefed the case 
before the bankruptcy court that under Section 70(d) of the 
Bankruptcy Act, the parties were liable to the bankruptcy 
estate for cashing the checks presented after the filing of 
the bankruptcy.

On appeal to the district court, Tom successfully 
defended the bankruptcy court’s decision. The Bank of 

2013 Leslie Cohen Law 5k
The cdcbaa would like to congratulate everyone who participated in the Second Annual Leslie Cohen Law 5k

Photos courtesy of: Timothy Brandt Photography (www.facebook.com/TimothyBrandtPhotography)

Anticipation at the starting line Fastest woman, Erika Aklufi, leading the race Leslie Cohen with overall race winner Harley Richards
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Donovan. By the end of his four-week stint at the court 
he had presided over 800 small claims cases. He tried 
one civil case by consent of the parties, and he was the 
settlement judge for several civil cases. He even handled 
the “Law and Motion” calendar one day. Donovan found 
a sense of community among the judges at the municipal 
court who daily ate lunch together either at the court or at 
local eateries. He spent that month getting an insight into 
the minds and attitudes of each of the judges and liked 
what he observed. 

After his experience at the municipal court he 
continued serving as a pro tem judge from 1979 to 1994 

in the California municipal and 
superior courts, presiding over 
trial, pretrial, and settlement 
matters, all the while honing his 
skills as an impartial arbiter of the 
law. Additionally, he served as an 
evaluator, mediator, and arbitrator 
for the United States District 
Court in the Northern District 
of California. He also served as 
a commercial arbitrator for the 
American Arbitration Association.   
As a private practitioner, he had 
the honor of being listed in Best 
Lawyers of America (Woodward 
White, 1st ed. 1983; 2d ed, 1987). 

In 1993, while the nation 
watched the events revolving around 
the Branch Davidian cult in Texas, 
the federal trial of two of the officers 
involved in the Rodney King beating 

in Los Angeles, and the appointment of Ruth Bader 
Ginsburg to the U.S. Supreme Court, Tom re-examined his 
career. Both of his children having graduated from college 
and having gained more interesting experiences than he 
had ever anticipated in private practice, Tom discussed 
with his wife his desire to become a full time judge to 
which she gave her consent. Decision made, Tom set his 
sights on becoming a bankruptcy judge because, as he 
said, “It had been the most fun, the most interesting, and 
had taken me to the most interesting places and exposed 
me to the most interesting people and legal complexities.” 
Although he would have preferred to serve in the Northern 
District of California where he and his wife had lived most 
of their lives, there were no openings for a bankruptcy 
judge in the Northern District of California at the time, 

in the office and Tom said, “I tell you what, I will bet 
you one dollar that I am going to win this case or Justice 
Harlan will write a dissent. Seven to one, Harlan wrote the 
dissent. It was a moral victory.” 

As a founding partner of Dinkelspiel, Donovan 
and Reder, Tom continued his successful practice in 
bankruptcy law in addition to commercial litigation, 
workouts and, to a lesser degree, civil rights litigation. It 
was unusual for an attorney to specialize both as a trial 
lawyer and a bankruptcy lawyer but his clients’ needs 
dictated his specialization in both areas. He especially 
enjoyed cases that were “leaners” not easily classified as 
calling for either trial or bankruptcy 
expertise and relished pursuing the 
issues regardless of which would 
finally predominate in the case. 

When asked why he left private 
practice in 1994 to become a 
bankruptcy judge in the Central 
District of California, Tom explains 
that his interest in becoming a 
judge was piqued years earlier. The 
challenges were interesting as a 
partner of a law firm and the hours 
were long, while Tom remained 
conscious of balancing his legal 
career with his family obligations. 
For several years he succeeded in 
taking a bit more time off with 
his family. Eventually, his firm 
started a sabbatical program and 
in which each member of the firm 
was given three months to do as he 
or she pleased. Tom was due to begin his three-month 
sabbatical in January 1979. As the Bay Area mourned 
the assassinations of Mayor George Moscone and Harvey 
Milk, Tom decided to spend the first month of his 
sabbatical volunteering in his community and the next two 
months with this family. 

He asked a friend of his who was the presiding judge 
at the Oakland-Piedmont Municipal Court if he could 
spend the first month of his sabbatical volunteering at the 
municipal court. His friend accepted his offer and, without 
more, on the first day at the municipal court his friend 
handed him a cup of coffee and a robe and pointed him 
to the courtroom. To Tom’s surprise there were 40 small 
claims matters waiting for him in the courtroom. “I had a 
blast the first day, and I had a blast every day” exclaims 

"This purpose of [bankruptcy] has 
been again and again emphasized 
by the courts as being of public as 
well as private interest, in that it 
gives to the honest but unfortunate 
debtor who surrenders for distribu-
tion the property which he owns 
at the time of bankruptcy, a new 
opportunity in life and a clear field 
for future effort, unhampered by the 
pressure and discouragement of 
pre-existing debt."

Justice George Sutherland

Local Loan Co. v. Hunt,  292 U.S. 234 (1934)
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forcing him to look elsewhere. When the opportunity 
opened up in Los Angeles he applied, reasoning that the 
Central District of California would present a challenging 
and diverse environment for a judge. Although the 
application process took time, he was eventually appointed 
United States Bankruptcy Judge on March 21, 1994 by 
order of the Ninth Circuit Court of Appeals. With Shirley’s 
approval and support the Donovans left their beloved 
community in the Northern District and moved to the 
Los Angeles area. From the moment of his arrival at the 
Bankruptcy Court of the Central District of California, 
Judge Donovan realized he had made a good decision. 

Over his 19 years on the bench Judge Donovan has 
presided over many interesting cases that have taken him 
by surprise. One such case was the matter of Computer 
Aided Systems, Inc. v. Lockheed Martin Corporation: 
2:99-ap-03245-TD.  Judge Donovan explains that as a 
private attorney and as judge it is common to see parties 
in fraud litigation ask for punitive damages. However, in 
all his years as an attorney and judge he had never seen a 
meritorious punitive damages case until Computer Aided 
Systems, Inc v. Lockheed Martin. It was a real David 
versus Goliath story. The case took five years to litigate 
and there were 159 entries in the docket. After the trial, 

Judge Donovan worked closely with an extern to arrive 
at a lengthy written decision, and for the first time in his 
legal career discovered a meritorious punitive damages 
claim.

When asked about the In re Balas-Morales case that 
led to his ruling on the constitutionality of the Defense of 
Marriage Act, Judge Donovan said, “That was certainly 
the most interesting case, the most momentous case in the 
sense that I have never written a constitutional decision 
before. Eighteen thousand same sex couples, legally 
married in California. That is an astounding figure,” 
explains the Judge. He was very cognizant of the fact 
that his decision would affect so many members of the 
community not to mention how his ruling might affect 
similarly situated people across the country. He was also 
very aware of the controversy he was stepping into, “I 
have seen plenty of homophobia in my life. I have never 
agreed with that but it exists and that’s the way people 
voted on Prop 8. Going in the face of all of that is quite 
daunting. Am I doing something foolish here by saying 
what I think, but of course, I had giant shoulders to stand 
on, [Justices] Kennedy, O’Connor, Douglas, Jackson. In 
the end it was an exciting task but it was pretty daunting 
for the few weeks I worked on it. And then when you look 
at, to my amazement, the fact that all my colleagues with 
one look at the draft decision said sign me up… I was 
stunned.”

In 2011, the Central District Consumer Bankruptcy 
Attorney Association board of directors created the 
Thomas B. Donovan Excellence Award. The inscription 
on the award sums up the Central District of California 
bankruptcy bar’s sentiments toward the Judge: This award 
is named after Thomas B. Donovan who is well known 
in the bankruptcy community for his love of the law, for 
his compassion and understanding of the litigants before 
him and for his fair and reasoned rulings. On March 21, 
2008, Judge Donovan was reappointed to the Bankruptcy 
Court by the Ninth Circuit Court of Appeals, and as he has 
done for the past 50 years, he continues to look forward to 
serving the legal community in the future..  

Nancy B. Clark is a senior associate at the Law 
Offices of Borowitz & Clark, LLP and is the first recipient 
of the Thomas B. Donovan Excellence Award.  The author 
would also like to thank Candice Crociani, Law Clerk to 
the Honorable Thomas B. Donovan, and Judge Thomas B. 
Donovan for all their assistance in writing this article. 

cdcbaa Upcoming Calendar

May 18, 2013 
Student Loans: Winning and Losing the Un-

due Hardship Issue

June 22, 2013 
Strategic Plan for the United States Bankruptcy Court 

of the Central District of California

July  20, 2013 
New Issues with the Homestead Exemption

September, 2013 
Litigation Issues and Strategies including Contempt

Meetings to be held at Southwestern Law School.
Please check www.bklawyers.org for up to  

date MCLE meeting information. 
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Are Public Benefit Overpayments  
Dischargeable?

By: Magdalena Reyes Bordeaux
mbordeaux@publiccounsel.org

An individual has hired you to handle their 
bankruptcy case.  After reviewing some of their debts, 
your prospective client shows you a letter he received from 
the Social Security Administration for collection of an 
overpayment.  He does not deny the overpayment, but he 
is unclear about the circumstances which gave rise to the 
overpayment.  He is now seeking your advice regarding 
whether this debt can be discharged in his Chapter 7 
bankruptcy case.  

Discussion 
Generally, unsecured debts incurred before filing 

for bankruptcy relief will be discharged upon successful 
completion of the case unless there is a specific basis for 
nondischargeability pursuant to 11 U.S.C. §523. 

 11 u.s.c. § 727(b) states that: 
“Except as provided in section 523 of this title, a 

discharge under subsection (a) of this section discharges 
the debtor from all debts that arose before the date of the 
order for relief under this chapter…”

When a debtor files for bankruptcy relief, 11 U.S.C. 
§727(b) permits discharge of all debts unless the debts 
are listed in 11 U.S.C.  §523.  Rowan v. Morgan, 747 F.2d 
1052, 1055 (6th Cir. 1984).   Thus, overpayments of social 
security, unemployment, welfare, or other public benefits 
are dischargeable since there is no automatic exception 
under 11 U.S.C. §523 excepting them from discharge solely 
by the nature of the debt.  

One argument that the Social Security Administration 
(“SSA”) has attempted to advance in several bankruptcy 
courts has been that §207 of the Social Security Act, 42 
U.S.C. §407(a) provides the SSA with an exemption from 
the operation of bankruptcy laws.  Rowan at 1054.

§207 of the Social Security Act, 42 U.S.C.  §407(a), 
states that: 

“…The right of any person to any future payment 
under this subchapter shall not be transferable or 
assignable, at law or in equity, and none of the monies paid 
or payable or rights existing under this subchapter shall be 
subject …to the operation of any bankruptcy or insolvency 
law”

In Rowan, the debtor had been informed by the 
SSA that he had earned income in excess of the level to 

qualify for social security benefits.  Rowan at 1053.  
The debtor then filed for Chapter 7 bankruptcy relief.  
However, the SSA continued to withhold payments after 
the discharge and contended that the overpayments were 
not dischargeable pursuant to §207 of the Social Security 
Act, 42 U.S.C. §407(a). Id. at 1054.  The court rejected the 
position by the SSA and found that §207 is designed to 
protect social security recipients rather than the SSA.  Id. 
at 1055.  

In Lee v. Schweiker, an elderly debtor received an 
overpayment from the Social Security Administration 
(“SSA”) in the amount of $746.50 and the SSA proceeded 
to deduct part of her monthly benefits. Lee v. Schweiker, 
739 F.2d 870, 872 (3d Cir. Pa. 1984).  After the debtor 
filed for bankruptcy relief, the SSA continued to deduct 
part of her monthly benefits and argued that it was exempt 
from bankruptcy laws under §207 of the Social Security 
Act, 42 U.S.C.  § 407(a).  Id. at 874.  However, the court 
disagreed with the position advanced by the SSA.  The 
court found that the purpose of §207 was to protect 
recipients from losing benefits to creditors, not to protect 
the federal government from the bankruptcy of recipients.  
Id. at 874.  Furthermore, the court held that §207 does not 
provide SSA with the blanket protection it asserts, but 
instead has no effect on its rights and liabilities when a 
beneficiary asserts her rights under the Bankruptcy Code 
as a protection against SSA collection efforts.  Id. at 874.  

Currently, bankruptcy courts consistently hold that 
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discharged for other reasons such as pursuant to 11 U.S.C. 
§523(a)(2)(A).  Id. at 1055.  Moreover, the court stated that 
the government retains the means to recover debts and 
can actively pursue these grounds, where applicable, to 
foreclose improper discharges by overpaid social security 
beneficiaries.  Id. at 1056.  Thus, the courts have found 
that should there be evidence of fraud perpetrated by the 
debtor, a government agency, like all other creditors, has 
the ability to prosecute the claim under 11 U.S.C. §523.

conclusion 
If you have a client that has an outstanding 

overpayment for a public benefit such as social security, 
unemployment, or welfare, it is important to examine 
the circumstances that gave rise to the overpayment 
so that you can properly advise your client regarding 
the dischargeability of the debt.  If the mistake was 
committed by the government agency, the debt will 
most likely be discharged since the government 
has the burden of demonstrating there is a basis for 
nondischargeability pursuant to 11 U.S.C §523, especially 
since the government’s argument that §207 of the Social 
Security Act, 42 U.S.C. §407(a) renders an overpayment 
automatically nondischargeable has been unsuccessful.  

Social Security overpayments are dischargeable unless 
there has been a successful dischargeability challenge 
pursuant to 11 U.S.C. §523. Rowan v. Morgan, 747 F.2d 
1052, 1055 (6th Cir. 1984); In re Navear, 674 F.2d 1201, 
1207(7th Cir. 1982); Lee v. Schweiker, 739 F.2d 870, 872 
(3d Cir. Pa. 1984). 

11 U.S.C. § 523 enumerates several basis for 
nondischargeability.  If an individual has made 
some misrepresentation or perpetrated some fraud to 
obtain a public benefit your client is likely to face a 
nondischargeability challenge under 11 U.S.C. § 523(a)(2). 

11 u.s.c. § 523 (a)(2)(a) states that: 
“A discharge under section 727, 1141, 1228(a), 1228(b), 

or 1328(b) of this title does not discharge an individual 
debtor from any debt—for money, property, services, or an 
extension, renewal, or refinancing of credit, to the extent 
obtained by—false pretenses, a false representation, or 
actual fraud…”

If a government agency suspects that an overpayment 
was obtained by a debtor’s misrepresentation, the agency 
may file a complaint for nondischargeability pursuant 
to 11 U.S.C §523.  In Rowan, the court held that the 
government was free to argue that a debt should not be 

Stop boring your clients. Contact us today!

daveramsey.com/bankruptcy
or call 800.480.5902

If you want a program that is effective AND entertaining  
you only have one choice. 

Dave Ramsey’s Debtor Education is the best program 
available — and is only $25 for single or joint filers.

Required shouldn’t mean

BoRing
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any creditors are listed)! 
However, Judge Elizabeth Perris, chair of the Forms 

Modernization Project responded to concerns of paper 
waste on the Credit Slips blog (http://www.creditslips.
o r g /c r e d i t s l i p s / 2 012 /01/c o n s u m e r- f r i e n d ly- fo r m s -
for-bankruptcy.html).  She stated that the extensive 
instructions are not meant to be filed with the petition 
and that in some cases the forms will be shorter. For 
example, the Means Test is now divided into two forms.  
If a debtor falls below median income, he or she will only 
be required to file the short version.  Another comforting 
aspect of Judge Perris’ comments is that the Committee 
is discussing ways to eliminate the need for keeping wet 
signatures. 

The proposed new forms are at http://www.uscourts.
gov/RulesAndPolcies/rules/proposed-amendments.aspx.  
However, public comment closed on February 15, 2013.  
While these stylistic changes are meant to make the forms 
more user-friendly, there are some issues that could create 
legal problems for the unwary. 

scheDule i anD J
One glaring concern is Schedule J creates two 

columns of expenses for chapter 13 debtors.  Column A, 
“Your expenses as of the date you file for bankruptcy” and 
Column B, “What your expenses will be if your current 
plan is confirmed”.  This change is meant to address 
situations in which Courts use Schedule J to analyze 
feasibility of a plan for confirmation or modification of a 
plan.  The Committee Notes state, “In drafting the form 
it became apparent that at least some courts are using 
Schedules I and J in analyzing proposed chapter 13 plans 
and potential modifications of those plans.  Sometimes 
amended Schedules I and J are required when a debtor’s 
financial circumstances change.  To avoid lack of clarity 
on the form regarding the date to be used in computing 
expenses, and in order to allow Schedule J to continue 
to serve the plan feasibility function, the revised form 
requests information on both time bases in chapter 13 
cases.”    So in essence, column B is meant to act as an 
amendment to the budget for some future date - either 
confirmation or plan modification.  This is just confusing.  
In practice, to complete three budgets at the time of 
filing is cumbersome and unnecessary, not to mention 
requires one to predict the future.  In the Central District, 
when an amended budget is needed for confirmation 
or modification, we use Form 3015-1.20 Declaration of 
Current/Postpetition Income and Expenses.  When this 

Because 11 U.S.C. §727(b) discharges all debts except 
those provided by §523, a government agency has to file a 
nondischargeability complaint and successfully prosecute 
their claim in order to except a public benefit overpayment 
from discharge.  However, if the overpayment was the 
result of a debtor’s fraud or misrepresentation, it is 
important to advise the debtor that the government agency 
still has the right to file an action pursuant to 11 U.S.C. 
§523 seeking to have the debt excepted from discharge.  
On the other hand, if the government agency fails to 
prosecute their claim, even when there may be a basis 
for nondischargeability, the debt will be eliminated upon 
receiving a discharge in the case.  

Magdalena Reyes Bordeaux is the Supervising 
Attorney for Public Counsel’s Consumer Law Project & 
Debtor Assistance Project.  

The Bankruptcy Official Forms mod-
ernization Project Enters Its Final 
Stages

By: Shannon A Doyle
shannon.doyle68@yahoo.com

A few years ago the Judicial Conference Committee 
on Rules of Practice and Procedure (“Committee”) began 
redesigning the national bankruptcy petition forms. The 
project, known as the Forms Modernization Project, was 
implemented to improve the current bankruptcy forms in 
order to elicit more accurate and comprehensive responses 
from debtors, reduce errors, streamline the look and 
feel of the forms by making them inviting and easier to 
read, and to better synchronize the information with the 
Court’s newest electronic filing system.  Although the 
forms contain a long warning that debtors should hire an 
attorney to represent them, they are clearly aimed at the 
pro se debtor and not at experienced bankruptcy attorneys. 
This is evidenced by the staggering amount of instructions 
and explanations of the law, use of simpler words and 
significant font characters such as bolds, underlines and 
boxes to distinguish content. More information is gleaned 
from check boxes instead of the columns now used for 
“story telling” or listing property.  All these changes add 
up to over 100 pages for a basic petition (and that is before 
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column to serve Lanning purposes, they did not make that 
clear.  Further, the Committee would have to include a 
second column on Schedule I to serve the same purpose.  
Unfortunately, I could not find the “clarity” in this second 
column.

Another questionable change is that Schedule J 
includes a line item for student loan payments. This would 
lead the pro se debtor or inexperienced attorney to think 
student loans can be paid back outside a chapter 13 plan.  
While this may be accepted in some cases, many courts 
and trustees object in chapter 13 cases if debtors provide 
for monthly payments on student loans outside the plan. 

One good change in the forms is that proposed 
Schedule I and J seek to paint a more precise picture 
of a debtor’s overall financial situation at the time of 
filing.  Specifically, the amendments are designed to 
avoid the case where a debtor may only list their income 
but include expenses of multiple household members 
who may not be dependents.  The Committee wanted to 
prevent the situation where a debtor may be intentionally 
or unintentionally hiding potential income available for 
unsecured creditors. Accordingly, proposed Schedule I has 
a separate line item for contributions from “an unmarried 
partner, member of household, dependents, roommates, 
and other friends or relatives”. 

Means test ForMs in chapter 13
A big question presented by the new Means Test 

forms is how do the Lanning adjustments factor into the 
calculation of projected disposable income?  Form 22C-2 
is Chapter 13 Calculation of Your Disposable Income (this 
is part two of the proposed new forms that separate the 
Means Test into two forms).  Form 22C-2 takes a debtor’s  
six month income listed on Form 22C-1 Statement of 
Current Monthly Income (form one of the now split Means 
Test forms) and deducts allowable expenses and those 
expenses for special circumstances.  The resulting figure 
on line item number 41 of Form 22C-2 is debtor’s monthly 
disposable income.  Then there is line item number 42 on 
this form, entitled Part 3: Change In Income or Expenses.  
This section addresses the Lanning adjustments; however 
it simply asks for those adjustments to be listed without 
factoring those calculations into the disposable income 
analysis.  This section may be helpful in explaining to the 
Trustee and/or the Court why a debtor’s Schedule I or J 
is not consistent with the Form 22C figures.  However, it 
does nothing to actually incorporate those changes into 
the final disposable income computation.  Presumably, 

document is filed, there is no confusion as to what budget 
is up for consideration.  In the extraordinary circumstance 
where at the time of filing, a debtor is aware of future 
expenses for confirmation, In re Lanning, [Hamilton v. 
Lanning, 130 S.Ct. 2464, 177 L.Ed.2d 23(2010] will apply.  
“Consistent with the text of §1325 and pre-BAPCPA 
practice, we hold that when a bankruptcy court calculates 
a debtor’s projected disposable income, the court may 
account for changes in the debtor’s income or expenses 
that are known or virtually certain at the time of 
confirmation.” Id at 2478.   Lanning adjustments will need 
to be calculated on Schedule J in some fashion because 
as proposed, the forms do not provide for a debtor to 
calculate Lanning adjustments in the Means Test section 
of the petition.  If the drafters meant for this second 
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entirely consistent with the Lanning decision wherein the 
Court allowed for changes certain to occur at the time of 
confirmation, not within 12 months.   

business cases

Form 22C-1 makes no accommodation for the ruling 
in In re Wiegand, 386 B.R. 238 (9th BAP 2008).  In that 
case, the Court ruled that business expenses are not to be 
deducted when factoring current monthly income.  The 
Wiegand decision is followed in many districts.  Form 
22C-1, as proposed allows a debtor to deduct business 
expenses as part of the current monthly income figure.  
If a debtor is unaware of Wiegand, (or corresponding 
case law in their district) they will calculate an incorrect 
current monthly income amount which could affect 
whether a debtor falls below median income, in turn 
affecting the applicable commitment period. 

Hopefully, the Committee will make some 
improvements as suggested by the bankruptcy bar to the 
final version of new forms.  In any event, be prepared for 
some real formatting and stylistic changes. For those of us 

Lanning adjustments are to be taken on Schedule I and/
or J. The Committee notes do not shed any light on why 
they proposed Lanning adjustments in this manner. Since 
Lanning clearly allows a debtor to take an adjustment 
to income and or expenses when factoring projected 
disposable income, why not amend Form 22C-2 so the 
adjustment can be taken out of the actual disposable 
income analysis on the Means Test?  One suggestion was 
to put a third column on Form 22C-1 and 22C-2 with 
the heading “Lanning Adjustments”, and allow for the 
appropriate adjustments in that column to be factored 
into the disposable income figure on line item 41 of Form 
22C-2.  The way Forms 22C-1 and 22C-2 are currently 
proposed, a debtor could be an over median debtor but 
after Lanning adjustments would be an under median 
debtor.  The Forms will not adjust for this and it will 
trigger the incorrect applicable commitment period. 

Another problematic part of Form 22C-2 is that 
it instructs a debtor to consider Lanning adjustments 
anticipated within the next 12 months.  This is not 
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who have been practicing a considerable amount of time, 
it might take some getting used to that Schedule A now 
combines personal and real property in one form, that 
Schedule B is now for secured creditors, and that Schedule 
C is now a combined form for priority and unsecured 
creditors, etc....  Expect that first petition review with 
the new forms to feel a bit foreign.  The new forms are 
scheduled to go into effect December 2013.  Also, keep on 
the lookout for a revised proposed national model plan to 
be published for comment in August 2013.

new ForMs in eFFect as oF april 1, 2013 
Every three years the Judicial Conference is tasked 

with making adjustments to certain dollar amounts stated 
in various provisions of the Bankruptcy Code pursuant to  
11 U.S.C.§104(a). The changes are based on the Consumer 
Price Index. This year’s dollar amounts are ref lected on 
the new forms as of April 1, 2013. For a comprehensive 
list of dollar amount changes ref lected on the forms and 
those changes not ref lected on the forms (i.e. debt limits 
for chapter 13 under 109(e)), see the  Federal Register/Vol 
78, No. 35/ Thursday, February 21, 2013/Notices which is 
listed on the Court’s website under Pending Changes in 
the Bankruptcy Forms.  

 

IN RE MCNEAL: IS IT A GOLDEN  
TICKET FOR CHAPTER 7 DEBTORS TO 
STRIP-OFF WHOLLY UNSECURED 
LIENS UNDER §506(D) OR FOOLS’ 
GOLD

By: Joseph Garibyan
jgaribyan@pralc.com

Since the United States Supreme Court’s landmark 
decision in Dewsnup v. Timm1  in 1992, which held that 
a Chapter 7 debtor could not “strip down” a partially 
secured lien under 11 U.S.C. §506(d)2  of the Bankruptcy 
Code, bankruptcy courts across the country have nearly 
unanimously held that §506(d) is not available to Chapter 
7 debtors to avoid liens, whether said liens are partially 
secured or wholly unsecured.  That is until the Eleventh 
Circuit’s recent decision in McNeal v. GMAC Mortgage, 
LLC3, which has not been published and is currently 
pending en banc review5  but has already made a huge 
impact in the Eleventh Circuit.  For instance, on May 
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the interrelationship of the security-reducing provision 
of §506(a)15 and the lien-avoiding provision of §506(d).”16   
The Bankruptcy Court, the District Court, and the Tenth 
Circuit all disagreed, reasoning that §506 did not apply 
because the Chapter 7 trustee abandoned the farmland, 
thereby rendering §506 inapplicable because the property 
was no longer “property in which the estate has an 
interest.”17  The Supreme Court affirmed but it adopted 
a more expansive reasoning than the lower courts.  It 
determined that the meaning of “allowed secured claim” 
in §506(d) was not an “indivisible term of art” but instead 
referred a claim that is both “allowed” and “secured,” 
with each modifier requiring an independent analysis, 
specifically, whether the claim was “allowed” under 
§502 and “secured” in the sense that a lien secures the 
underlying collateral.18

The Supreme Court refused to adopt the alternative 
view that an “allowed secured claim” in Section 506(d) 
should have the same meaning as it does in Section 506(a), 
in which case the value of the property, rather than the 
lien, would determine whether or not the claim was an 
“allowed secured claim.”  It reasoned that:

[T]he practical effect of Dewsnup’s argument 
is to freeze the creditor’s secured interest at the 
judicially determined valuation in contravention 
of the pre-Code rule that liens on real property 
pass through bankruptcy unaffected.  Congress 
must have enacted the Code with a full under-
standing of the latter rule, and, given the statu-
tory ambiguity here, to attribute to Congress 
the intention to grant a debtor the broad new 
remedy against allowed claims to the extent 
that they become “unsecured” for purposes of 
§506(a) without mentioning the new remedy 
somewhere in the Code or in the legislative 
history is implausible and contrary to basic 
bankruptcy principles.19   

Simply put, the Supreme Court interpreted §506(d) in 
a way that was consistent with the pre-Code rule that liens 
ride through bankruptcy by using the existence of the lien 
as the basis for determining whether a claim is “secured” 
for purposes of §506(d).

c. Folendore’s interpretation oF section 506(D) 
anD rationale For its holDing

In contrast to Dewsnup, Folendore did not take a 

25, 2012, the Bankruptcy Court for the Middle District 
of Florida issued a revised “Negative Notice” list for 
permissive motions to be filed in Chapter 7 proceedings 
to include a “Motion to Determine Secured Status/Strip 
Lien on Real Property.”6  Not only are Chapter 7 debtors 
filing Motions to Strip Liens in active Chapter 7 cases, 
but some debtors are even re-opening closed Chapter 7 
cases to strip off their junior liens.7   McNeal’s impact may 
transcend the Eleventh Circuit if it does not change its 
ruling after en banc review, in which case the split among 
the Circuit Courts will be solidified and conditions may 
perhaps become ripe for Supreme Court review. 

 a.  Mcneal anD its revival oF In re Folendore

In McNeal, the Chapter 7 debtor appealed to the 
Eleventh Circuit from an order of the United States 
District Court for the Northern District of Georgia, 
affirming the bankruptcy court’s denial of her motion 
seeking to “strip off” a second priority wholly unsecured 
lien on her home.  While, the McNeal Court acknowledged 
that several courts have interpreted Dewsnup from 
precluding Chapter 7 debtors to “strip off” wholly 
unsecured junior liens,8  it concluded that it is bound by a 
prior Eleventh Circuit decision, Folendore v. United States 
Small Business Administration9 , which concluded that 
a wholly unsecured claim was voidable under §506(d).10  

Although McNeal is not a published decision it has 
revived Folendore, which was widely thought to have been 
abrogated by Dewsnup, even within the Eleventh Circuit.11   
McNeal held that it was bound by Folendore rather the 
Dewsnup because of a prior panel rule which provided that 
“a later panel may depart from an earlier panel’s decision 
only when the intervening Supreme Court decision is 
‘clearly on point.’”12 .  McNeal reasoned that because 
Dewsnup disallowed only a “strip down” of a partially 
secured mortgage lien and did not address a “strip off” of 
a wholly unsecured lien, it is not “clearly on point.”13 

McNeal has revived the debate regarding what it 
means to have an “allowed secured claim” for purposes 
of §506(d).  One interpretation, which is currently the 
majority view, is set forth in Dewsnup.  Folendore holds 
the minority view.   Each view is discussed below.

b. Dewsnup’s interpretation oF section 506(D) 
anD rationale For its holDing

In Dewsnup, the Chapter 7 debtor initiated an 
adversary proceeding to “strip down” the balance she 
owed on her farmland to its present fair market value.14   
The debtor argued that a “strip down” was authorized “by 
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term-by-term approach to interpreting “allowed secured 
claim” for purposes of §506(d).  Rather, Folendore 
held that §506(a) allowed the value of the underlying 
collateral to determine the secured nature of the claim, 
and therefore, a wholly unsecured claim can be voided by 
the plain language of §506(d) because the property’s value 
does not give the creditor an “allowed secured claim.”20  
In other words, the analysis of what is an allowed secured 
claim under Sections 506(a) and (d) are identical, which 
makes the value of the property, rather than the existence 
of a lien, the predominant measure of whether the claim 
is an “allowed secured claim.”  The Folendore court in 
so holding, believed that it was promoting the fresh start 
policy of bankruptcy rather than following what the 
creditor promoted as the plain language interpretation of 
§ 506(d).21 

D. iMpact oF Mcneal 
McNeal has become a “golden ticket” for Chapter 7 

debtors in the Eleventh Circuit to avoid wholly unsecured 
junior liens on their residences and which can be useful 
in loan modification negotiations with the first lien holder 
and in short sales.  In cases of loan modifications, many 
pooling and servicing agreements (PSA), which govern 
the relationship between loan servicers and investors, 
make it hard to modify the first-lien mortgage unless the 
second-lien holder relinquishes their claim on it, since 
the first-lien holders are generally reluctant to agree to a 
modification that leaves a junior claim intact, since lien 
priority dictates claimants bear the loss first.22   In short 
sales, the junior lien holder will generally withhold its 
consent unless it can recover some price in exchange for 
releasing its lien.  Furthermore, any appreciation in the 
home will inure to the debtor’s benefit rather than the 
junior lien creditor’s benefit.  As property prices recover 
from the depths of the 2008 financial crisis, Chapter 7 
debtors stand to gain tremendously by voiding junior liens 
on their properties.  McNeal, with its revival of Folendore, 
has given Chapter 7 debtors in the Eleventh Circuit the 
benefits of reorganization without filing bankruptcy in 
one of the reorganization Chapters and waiting several 
years for a discharge or plan completion to effectuate lien 
avoidance.  This may spill over to other Circuits where a 
Circuit-level decision has not been published on this issue.

However, McNeal may perhaps be “fools’ gold” in 
Circuits like the Fourth23, Sixth24 and Ninth Circuit, 
which have interpreted Dewsnup to apply to both partially 
unsecured and wholly unsecured liens.  In Laskin v. First 
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National Bank of Keystone25, the Ninth Circuit BAP 
addressed the issue of whether a Chapter 7 debtor could 
avoid a wholly unsecured junior lien under §506(d).26  The 
Court held that “Section 506(d) does not explicitly confer 
an avoiding power on a Chapter 7 debtor.”27  Laskin went 
on to state that even if a Chapter 7 debtor had standing 
to avoid the lien, the holding in Dewsnup prohibited the 
avoidance of the lien under §506(d), regardless of whether 
the claim was partially secured or wholly unsecured.28  
The Court reasoned that:

[W]hether the lien is wholly unsecured or 
merely undersecured, the reasons articu-
lated by the Supreme Court for its holding in 
Dewsnup…– that liens pass through bankruptcy 
unaffected, that mortgagee and mortgagor 
bargained for a consensual lien which would 
stay with real property until foreclosure, and 
that any increase in value of the real property 
should accrue to the benefit of the creditor, not 
the debtor or other unsecured creditors – are 
equally pertinent.29   

Similarly, in Concannon v. Imperial Capital 
Bank30 the Ninth Circuit BAP held that the Supreme 
Court’s decision in Dewsnup prohibited debtors from 
“stripping off” a judgment creditor’s wholly unsecured 
nonconsensual lien, despite the debtors’ attempts to 
distinguish cases from the other Ninth Circuit cases on the 
basis that the lien in question was a non-consensual lien.31  
Finally, the Ninth Circuit in Enewally v. Washington 
Mutual Bank, interpreted Dewsnup as prohibiting a 
Chapter 7 debtor to strip a lien but stated that Dewsnup 
had no application in the reorganization Chapters of 11, 
12, and 13.32 

Currently, there are splits among the circuits: the 
Fourth, Sixth, and the Ninth Circuit BAP do not allow 
Chapter 7 lien avoidance under §506(d). The Eleventh 
Circuit does, and there is also a scattered minority of 
opinions by judges outside of these Circuits.33   With the 
growing number of cases coming down the pipe in the 
Eleventh Circuit, and the fact that there are six Circuits 
Courts without a Circuit-level decision on this issue, 
McNeal has huge potential for change.

e. conclusion 
After McNeal, lien stripping in a Chapter 7 case 

is alive and well in the Eleventh Circuit.  Perhaps its 

effects will transcend the Eleventh Circuit if it affirms its 
decision after en banc review, since the benefits of lien 
avoidance in a Chapter 7 are compelling and there are six 
Circuits without a Circuit-level decision on point.  Armed 
with an Eleventh Circuit opinion on their side, Chapter 7 
debtors across the country may change the jurisdictional 
landscape following the McNeal decision.  McNeal is 
definitely a case to keep your eye on.    

Joseph Garibyan is an associate with Prober & 
Raphael.  
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