
we have achieved these goals.  It is now time for our orga-
nization to evolve with a new theme for both the Board and 
for the membership of cdcbaa.  This theme is “participation 
and involvement”.

Now that cdcbaa has achieved a leading role in the 
bankruptcy community it is time to branch out and seize 
some of the many opportunities available to us – both 
individually and as an association.  Our Central District of 
California is the largest bankruptcy court in the country.  
We have the largest number of bankruptcy cases filed 
and the most number of bankruptcy judges in the country.   
With this incredible growth comes new challenges that 
presents cdcbaa with new and varied opportunities to 
participate, provide valuable input and to make a differ-
ence. 

The Court has asked the various bar associations to 
assist in helping plan out and manage its growth.  I now 
ask the membership to assist the Board in meeting these 
opportunities and challenges.  At the July 16th Board 
meeting, the Board of cdcbaa took the initial step towards 
setting up a framework whereby you, the membership, can 
get involved and participate.     

Below are listed focus groups that will be monitored or 
chaired by a respective Board member:

From the President
By: Keith Higginbotham 
higginbothamlaw@aol.com

Dear Colleagues!

Our eighth year of cdcbaa has been extremely dynamic 
and event filled.  We have begun building on the strong 
foundation provided to us by the founders of our organi-
zation, by the past presidents and by the prior Board of 
Directors.  They have given us deep roots with an excellent 
format, structure and foundation to build upon.  Now is our 
opportunity to allow our roots to grow laterally. 

In my year as President, I have strived for improving 
the goals of inclusion, outreach, educational diversity and 
both financial viability and growth.  I believe that with the 
assistance of our excellent and active Board of Directors, 
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1. JuDges’ Copy of requireD DoCuments:
 (Jon Hayes)
cdcbaa is creating a focus group to review the docu-

ments listed in Appendix “F” in the Court’s manual in order 
to recommend additional documents that may be added to 
this list of documents that DO NOT need to be served or 
provided to the Judge’s chambers.  Currently, the Judges 
are being inundated with unnecessary – but currently 
required documents.  It behooves us, as the association of 
attorneys that files the most number of documents to assist 
the court in adding our input on this topic. 

2. reDesign of tHe Court’s Website:
 (DaviD JaCobs)
cdcbaa is creating a committee to meet with the Court 

to serve as a focus group to provide input as to what the 
new Court’s website should look like and what capabilities 
it should have.  The Court is planning on a complete over-
haul and update of its website.  Individuals that use this 
website a lot are recommended to join this committee.  It 
is envisioned that this committee will meet with the Court’s 
elite staff that have been hired for this specific purpose to 
provide your thoughts, comments and recommendations to 
assist in this process.  Pat Green has also agreed to also 
serve on this committee.

3. reCreation of instruCtions anD faqs for neW 
members:  

 (pat green)
cdcbaa is creating a focus group to create a list of 

instructions that will be posted on our website for new 
members to use in order to fully avail themselves of all of 
the resources that being a member of cdcbaa offers.  This 
includes use of our much heralded listserv, access to our 
bank of stored pleading documents, creating a personal 
profile and full use of our invaluable website.   Pat Green, 
cdcbaa’s 2010 President shall be undertaking this task.  
Interested members should contact him directly.   

4 pro se eleCtroniC filing piolet proJeCt 
Committee:

 (peter lively)
The Central District of California will serve as 1 of 3 

courts to serve as a pilot project to enable unrepresented 
parties to file electronically.  The Central District has the 
largest number of unrepresented filers in the nation.  Last 
year, over 38,000 unrepresented debtors filed bankruptcy 
petitions in the district.  Judge Tighe and Judge Salzman 
will be spearheading this project.  They plan to meet with 
the bar in the upcoming months regarding these efforts.  

The goal for this committee is to assist the court in 
designing warnings to the unrepresented debtors regarding 
the potential pitfalls in filing a case without an attorney 
and in the process of filing their case electronically.  The 
goal is to steer the unskilled towards programs and attor-
neys that can assist these debtors.   

5. iDeas for Cle seminars for 2012:
 (KeitH HigginbotHam)
cdcbaa is soliciting comments and suggestions for its 

upcoming 2012 CLE seminar programs.  Currently there 
are planned eight 2- hour CLE seminars that are planned 
for Saturday mornings.  Members are invited and encour-
aged to send your recommendations directly to the current 
President at cdcbaaPresident@aol.com.   Please be as 
descriptive as possible as to the recommended topic(s) that 
you would like to be covered as the subject matter. 

6. upComing 2012 boarD of DireCtors:
 (tHe Current boarD of DireCtors)
cdcbaa is beginning to plan for its 2012 calendar 

year.  If you would like to be considered as a member 
of the 2012 Board of Director, please discuss this with a 
current 2011 Board of Director member.   These Board 
members can be located on cdcbaa’s website located at 
www. bklawyers.org.    Board Members get to attend Board 
of Directors Meetings that are held eight times a year on 
Saturday mornings from 9:00 to 10:30 before the regularly 
scheduled Members’ meetings and CLE seminars.  Board 
of Director members serve as an invaluable resource in 
ensuring the continued growth and momentum of cdcbaa 

cdcbaa Upcoming Calendar

September 17, 2011 
Bankruptcy and Family Law Crossover 
     Kathryn Fitzgerald, David Tilem & Pat Green 
     at Southwestern Law School, 3rd Floor

September 24, 2011 
Everything You Need to Know About Chapter 13 
     Hon. Keith Lundin & Hank Hildbrand, Ch13 Trustee 
     at Skirball Cultural Center

October 15, 2011 
Meet the Court Clerk 
     at Southwestern Law School, 3rd Floor
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contain material omissions or misstatements concerning a 
debtor’s assets.

11 U.S.C. §§707(b)(4)(C) and (D) require debtor’s 
counsel to perform a reasonable investigation to certify 
that the information contained in the bankruptcy peti-
tion, schedules or any motion filed with the court is “well 
grounded in fact” and that counsel has no knowledge 
that the information so presented is incorrect. A debtor’s 
counsel can also be indicted under 18 U.S.C. §157 if he or 
she knowingly participated with the Debtor in concealment 
of an asset. 

The following are some practical pointers to insure 
the Debtor has been up front with you as to their financial 
affairs.

●	 Have	 the	 debtor,	 rather	 than	 an	 intake	 person,	 fill	
out the list of assets. That way they can’t tell the Trustee 
that they “…told their attorney about that house”.

●	 Don’t	 just	 ask	 if	 the	Debtor’s	 currently	 owns	 real	
property. Ask if they have ever been on title to a parcel of 
property and what happened to it.

●	 Ask	 if	 the	 debtor	 has	 any	 intangible	 assets	 or	
future rights of recovery. Generally debtors will not under-
stand that an expected inheritance or future payments 
under a structured settlement need to be listed as an asset.

●	 Review	 the	 debtor’s	 list	 of	 assets	 and	 liabilities	
and ask about any anomalies.  To a trustee, it does not 
make sense for a debtor to have only $750 in assets and 
over a million dollars in liabilities (as in my recent case).  
It just looks like some asset or information, such as owner-
ship of a business,  is not being disclosed. 

●	 Ask	 for	 copies	 of	 recent	 bank	 statements.	 Wells	
Fargo Bank and Union Bank are now freezing debtor 

by providing input, suggestions and guidance.  If inter-
ested, please discuss this with a current Board Member 
who will then pass your name to the current President.  
Membership on the 2012 Board of Directors is by invita-
tion only by the 2012 President.

With all these opportunities available to us, I urge the 
members of cdcbaa to participate and volunteer your time 
and efforts in these focus groups.  The time is now for 
cdcbaa to answer the call of the Court to lend our knowl-
edge, experience and expertise.  After all, thanks to your 
past	 involvement	 we	 ARE	 the	 largest	 consumer	 group	 in	
the Central District and together we can make a difference.  
Let’s get involved!  

Ask the Trustee
By: Helen R. Frazer 
hfrazer@aalrr.com
 
tHe importanCe of verifying tHe 

aCCuraCy of tHe Debtor’s sCHeDules.
I recently had the unfortunate experience of having 

to testify at the criminal trial of a Debtor accused of 
bankruptcy crimes. Specifically, the Debtor is accused 
of various violations of  18 U.S.C.  §152 including the 
making of false oaths in connection with a bankruptcy 
case and concealment of assets.   When preparing sched-
ules and amendments, it is important to be aware that there 
are worse consequences than denial of discharge (which 
already occurred in my case) if the schedules are found to 

Keith Higginbotham IRS Representatives Vivian Bodey & Michael Tan with John Faucher
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when the real estate market was on fire and the value of a 
debtor’s residence could increase  by thousand of dollars 
in the time it takes to eat breakfast, it was in the interest 
of the estate to try to put the case on hold  while the non 
exempt value increased and a potential buyer for the prop-
erty was lined up. It rarely  happens, but sometimes the 
trustee simply just decides sit on the case for awhile.

So a trustee may decide to repeatedly continue or 
refuse to conclude a Creditors Meeting in cases where 
there are clearly no assets, or where the Debtor has fully 
cooperated and appeared when requested.  “Can they do 
that?”, you ask . Of course they can, It’s happening. Should 
they? Of course not. The important question is “What can I 
do?”

Here	 is	 one	 solution	 to	 this	 problem,	 if	 it	 should	
come your way. You may want to file a motion to compel 
conclusion of the Creditors Meeting. But you should only 
resort to this tactic if the debtor has fully cooperated with 
the trustee , there is, in fact, no legitimate  reason for the 
failure to conclude the meeting, there have been multiple 
continuances while nothing seems to be happening in the 
case,  and the debtor has not been asked to reappear at the 
341a meeting. 

11 U.S.C. Section 105 expressly grants the bankruptcy 
court the power to “issue any order, process, or judgment 
that is necessary or appropriate  to carry out the provisions 
of this title”.  It allows the court to carry out the provisions 
of the substantive law and procedures in the Bankruptcy 
code.

11 U.S.C. Section 341(a) states that the U.S. Trustee 
shall convene and preside at the meeting of creditors. But 
this must be balanced with Section 105.  “...which would 
seem to imply that the Court may override any discretion 
in the UST with regard to meetings of creditors insofar 
as necessary or appropriate to carry out any provision of 
the	 Bankruptcy	 Code.”	 In	 re	 Vance	 120	 B.R.	 181,193	
(Bkrtcy.N.D.Okl.1990).

An objection to claim of exemption must be brought 
within thirty (30) days of the conclu-

sion of the creditors meeting (or amended schedule, 
whichever	 is	 later),	 pursuant	 to	 FRBP	 4003(b).	 If	 not,	 it	
will be barred. See Taylor v Freeland & Kronz, 503 U.S. 
638, 643-44 (1992).

FRBP	 2003(e)	 provides	 that	 a	 meeting	 of	 creditors	
may be adjourned from time to time by announcement at 
the meeting of the adjourned date and time without further 
written notice. 

The plain language of the statute requires that for 

accounts when they receive notice of filing and the trustees 
are being made aware of huge discrepancies between the 
bank balance listed in Schedule B and the funds actually 
on deposit. If the Debtor is a signatory on another person’s 
account, disclose that in response to question 14 of the 
Statement of Affairs.

●	 Review	tax	returns	for	K-1	partnership	income	and	
income from investments.

In summary, you need to be vigilant about protecting 
yourself	and	your	reputation	from	dishonest	debtors.		Heed	
the motto : “Don’t trust…verify.”  

It ain’t Over ‘til I Say it’s Over!
By: Warren L. Brown
wbbk@msn.com

You have filed a Chapter 7 case for a model client, 
and the paperwork, as usual, is perfect. You and the client 
appear at the Creditors Meeting, held pursuant to 11 U.S.C. 
§341(a). Everything goes well, but the trustee wants to see 
some additional documents regarding a sale of real prop-
erty, the Debtor’s business, or a recent payment to a rela-
tive. So he or she announces that the meeting is continued 
to a date in the future. Within a couple of days you receive 
the notice of the continuance. You promptly forward the 
requested documents to the trustee. The day before the 
continued meeting, you call the trustee’s office and are 
told that no appearance will be necessary. A few days later 
you receive another notice of continued meeting, the stated 
reason being “trustee investigation” or “document review”.   
Prior to that date you again call the trustee’s office and are 
informed that, once again, no appearance will be neces-
sary. It happens again and again. And on and on and on.  It 
isn’t too common, but a creditors meeting can be continued 
many times. Your client is not pleased and wants you to do 
something. 

Many trustees can smell an actual asset wherever it 
may be . They can see it in your client’s eyes, or sense a 
vibration in the air. Some are not so gifted. Occasion-
ally  there will be an attempt by a trustee to control the 
timing of a debtor’s bankruptcy case. Because an objection 
to claim of exemption must be brought within thirty (30) 
days of the conclusion of the Creditors Meeting, a trustee 
may want to keep the clock from running while a decision 
is made regarding that exemption. Or, as we saw recently 
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a	 Rule	 2003(e)	 adjournment	 to	 be	 effective,	 it	 must	 be	
accompanied by an announcement of  “the adjourned date 
and	 time”.	 	 In	 re	Hurdle,	 240	B.R.	617,	621-22	 (C.D.	Cal.	
1999);	 	 In	 re	 Levitt,	 137	B.R.	 881,	 883	 (	Bankr.	D.	Mass.	
1992).

You should know the case law. But if you can only 
read	 one	 case,	 make	 it	 Hurdle.	 Judge	 Greenwald,	 in	 the	
that	 case,	 supported	 the	 “Bright	 Line	 Rule”,	 requiring	
the trustee to announce an adjournment to a specific 
date and time, for the adjournment to be effective. “This 
court declines to adhere to the approach which places the 
burden for concluding the 341(a) meeting on the debtor, in 
contrast	 to	 the	 Bright	 Line	 Rule,	 which	 places	 the	 burden	
upon	the	trustee.”	Hurdle,	supra,	240	B.R.	at	622.	See	also	
In	 re	 Brown,	 221	 B.R.	 902,	 904	 (Bankr.	M.D.	 Fla.	 1998).	

According	 to	 the	 Bright	 Line	 Rule,	 unless	 the	 trustee	
clearly announces a continuance, the meeting is deemed 
concluded. This rule was restated in Smith v Kennedy 
(In re Smith), 235 F.3d 472 (9th Cir. 2001).  See also In 
re	 Clark,	 262	 B.R.	 508	 (9th	 Cir.	 BAP	 2001).	 “A	 trustee	
who continues a meeting generally and does not within a 
reasonable time announce the adjourned date and time 
defeats the policy implicit in these rules” Levitt, supra, 137 
B.R.	at	883.	See	also	Bernard	v	Coyne	 (In	 re	Bernard),	40	
F.3d 1028, 1031 (9th Cir. 1994).

“There is no need to hold the meeting of creditors open 
where	 the	 court	 will	 grant	 examinations	 under	 Rule	 2004	
and	 extensions	 of	 time	under	Rule	 4003(b);	 and	where	 the	
Court should not grant these things, a maneuver to gain 
them in spite of the Court by continuing the meeting of 

2010 Calvin Ashland 
Awards Dinner

Top Left: Hon. Judge Robert Kwan
Top Right: Jim King with Hon Judge Moreen Tighe

Bottom: Dennis McGoldrick

Award Recipients
2010 - Kathy Dockery

Trustee of the Year 

2009 - Earle Hagen

Attorney of the Year

2008 - Geraldine Mund

Judge of the Year 

2007 - Peter Anderson

Trustee of the Year

2006 - Ken Klee

Attorney of the Year

2005 - Samuel Bufford

Judge of the Year

2004 - Nancy Curry

Trustee of the Year
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creditors would be unjustified and abusive.” Vance, supra, 
120	B.R.	at	197.

“A rule requiring the Trustee to continue expressly the 
meeting to a date certain, in order to keep open the objec-
tion period, is also warranted in light of the options avail-
able to a trustee faced with a need for additional time to 
complete	the	341(a)	examination”.	Hurdle,	supra,	240	B.R.	
at 622.

“The trustee... has broad discretion whether to adjourn 
or conclude the meeting. Of course, the trustee may keep 
the 341(a) examination open only so long as there are legit-
imate grounds for believing that further investigation will 
prove fruitful. If debtors believe the trustee has extended 
the 341(a) examination period for illegitimate reasons, 
their remedy is to petition the bankruptcy court for closure 
of the objection period.” Bernard, supra,  40 F.3d at 1031. 
The quickest remedy is the motion to compel conclusion of 
the creditors meeting. 

Practice tips: The Chapter 7 trustee is the representa-
tive of the U.S. Trustee. You  must name and serve both the 
Chapter 7 trustee and the U.S. Trustee. You should contact 
the trustee and request that the Creditors Meeting be 
concluded. Don’t be accusatory in the motion. The trustee 
may be acting inappropriately, but you need to be cautious 
and civil. You will be dealing with this particular trustee 
for a long time. Trustees seem to live forever. Let the facts 
drive the motion.  You should never go out of your way 
to irritate a trustee unless it is quite necessary.  Nobody 
likes a weasel, especially  judges. And  remember, in a 
close call, the trustee always wins.  If your facts are strong 
enough, you will never get to the hearing. Nor will there be 
a response to your motion. A trustee normally won’t accept 
the invitation to explain to the Court why the Creditors 
Meeting has been continued several times for no apparent 
reason. The Creditors Meeting will probably be concluded, 

and you will have to withdraw the motion.  If not, go argue 
your motion.  

A Tale of Two Exemption Tables
By: Nicholas Gebelt, Ph.D., J.D.
ngebelt@goodbye2debt.com

An exchange on the cdcbaa list serve explored the 
effect of one of the many changes made by the Bank-
ruptcy Abuse Prevention and Consumer Protection Act 
(“BAPCPA”) to the practice of bankruptcy law. This article 
expands on that discussion.

The list serve discussion focused on whether a debt-
or’s intent to be domiciled in a particular state sufficed to 
permit the debtor to use that state’s exemption table if the 
debtor actually resided in a different state until relatively 
shortly before filing.

i. tHe pre-bapCpa laW on exemption table 
seleCtion

Under the pre-BAPCPA Code the debtor could use the 
exemption table of the state in which the debtor lived the 
longest during the 180-day prepetition period.

Given the short time necessary to get the protection of 
a particular state’s exemption table, some debtors engaged 
in forum shopping. Most of the abuse arose because some 
states have unlimited homestead exemptions. Contrast this 
with the federal homestead exemption, which in 2004, was 
only $17,425. As a result, a wealthy person who antici-
pated seeking Chapter 7 bankruptcy protection would move 
to one of these states, liquidate all non-exempt assets, 
purchase a home with the proceeds, wait the requisite 91 
days, and then file.

ii. tHe Current CoDe on exemption

As a consequence of the perceived abuse, Congress 
amended the Code. Now, if the debtor has been domiciled 
in the same state for the entire 730-day (i.e., two 365-day 
years) prepetition period, then the debtor uses either that 
state’s exemption table (if the state has one – not all of 
them do), or the federal table found in § 522 (unless the 
state has completely opted out of the federal table – which 
California has not – in which case the debtor can only use 
the state table).  If the debtor has not been domiciled in a 
single state for the entire 730-day prepetition period, then 
the debtor uses either the exemption table for the state in 
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rather than on the eligibility to use a particular exemption 
table.

Of course, many other federal statutes distinguish 
between residence and domicile. Indeed, in specifying the 
appropriate venue for filing bankruptcy papers, federal law 
provides that “. . . a case under title 11 may be commenced 
in the district court for the district – (1) in which the domi-
cile, residence, . . . of the [debtor] have been located for 
the one hundred and eighty days immediately preceding” 
the bankruptcy filing. 28 U.S.C. § 1408(1). Since the 
statute uses the words “domicile” and “residence” as 
distinct alternatives to each other, Congress must have 
understood them to be different in meaning.

C. The Pre-BAPCPA Case Law: Intent Was Key
The Supreme Court made a clear distinction between 

“domicile” and “residence,” to wit:

“Domicile” is not necessarily synonymous 
with “residence,” Perri v. Kisselbach, 34 N. J. 
84, 87, 167 A. 2d 377, 379 (1961), and one 
can reside in one place but be domiciled in 
another, District of Columbia v. Murphy, 314 
U. S. 441 (1941); In re Estate of Jones, 192 
Iowa 78, 80, 182 N. W. 227, 228 (1921). For 
adults, domicile is established by physical 
presence in a place in connection with a 

which the debtor been domiciled for the longest part of the 
180-day period prior to the 730-day prepetition period, or 
the federal exemption table.

iii. resiDenCe versus DomiCile

A. The Question Posed On The List Serve
The question prompting the list serve discussion was 

this: Suppose a married couple resided in Pennsylvania for 
at least part of the 730-day prepetition period. Can they 
still be thought of as having been domiciled in California 
for the last 730 days if their intent was to be domiciled in 
California? Or do they have to wait the full 730 days after 
their return to California before they can use either of the 
California tables?

B.	Relevant	Statutory	Use	of	the	Word	“Residence”
The Code provides some important limitations on 

the use of a state exemption table to a debtor’s home. In 
particular, in interpreting § 522(b)(3)(A)’s application 
to exempting a debtor’s home, § 522(p)(1) uses the word 
“residence” instead of “domicile.” This appears to address 
the congressionally perceived abuse head-on: No more 
unlimited homestead exemptions (though see § 522(p)(2) 
for a couple of carve-outs).

However,	 the	 use	 of	 the	word	 “residence”	 in	 §	 522(p)
(1) does not settle the matter of which exemption table the 
debtor can use because § 522(p)(1)’s focus is on limiting 
the size of the exemption of a recently acquired residence, 
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D. The BAPCPA Case Law
While there is a paucity of BAPCPA case law dealing 

with the question posed, the two BAPCPA cases on point 
from courts in the Ninth Circuit, In re Urban,	 361	 B.R.	
910 (Bankr. D. Mont. 2007) and In re Capps,	 438	BR	668	
(Bankr. D. Ida. 2010), echo the classical intent formula-
tion.

The three other BAPCPA cases on point are from 
other circuits. They all reaffirm the centrality of intent, 
and	 include:	 In	 re	 Dufva,	 388	 BR	 911,	 914	 (Bankr.	W.D.	
Mo. 2008) (Debtor’s counsel’s prior testimony of debtors’ 
intent to remain in Missouri precluded them from using 
the Nevada exemption table); In re Bunting, Case No. 
07-20864 (Bankr. E.D. Mich. 2/27/2009) (Debtor permitted 
to use Florida’s exemption table because evidence estab-
lished intent to remain domiciled in Florida); and In re 
Welton,	 448	 BR	 76,	 80	 (Bankr.	 M.D.	 Fla.	 2011)(Debtors	
denied use of Florida’s exemption table because evidence 
showed lack of intent to remain domiciled in Florida).

There do not appear to be any decisions on point at the 
appellate level in any circuit.

In sum, the pre-BAPCPA doctrine of intent is still good 
bankruptcy law – at least in the District of Montana, the 
District of Idaho, the Western District of Missouri, the 
Eastern District of Michigan, and the Middle District of 
Florida.

iv. ConClusion

The intent argument has a strong pedigree that includes 
holdings by the U.S. Supreme Court, and both pre-
BAPCPA and current case law applications. Therefore, it 
is quite likely that the aforementioned couple who lived in 
Pennsylvania during the 730-day prepetition period would 
be able to use the California exemption tables to protect 
their assets.

However,	because	the	question	has	not	been	dealt	with	
directly in the Central District of California, nor at any 
appellate level, any case in which the exemption scheme is 
in dispute will be a case of first impression.

Therefore, the safest move would be to wait the full 
730	 days	 before	 filing.	 However,	 some	 debtors	 do	 not	
have the luxury of being able to wait to file, perhaps due 
to a pending foreclosure sale or some other enraged 1,000-
pound financial gorilla coming after them. If that is your 
debtor’s situation, then the only thing to do is roll the 
dice and hope for a sympathetic judge who will accept the 
“intent to be domiciled in California” argument.

Unfortunately (or fortunately, depending on your 

certain state of mind concerning one’s intent 
to remain there. Texas v. Florida, 306 U. S. 
398, 424 (1939). 

Mississippi Band of Choctaw Indians v. Holyfield, 490 

U.S. 30, 48 (1989)(emphasis added).

Intent is thus central to the distinction between resi-
dence	 and	 domicile.	 Indeed,	 Justice	 Holmes	 succinctly	
stated:

The essential fact that raises a change of 
abode to a change of domicil [sic] is the 
absence of any intention to live elsewhere, 
Story on Conflict of Laws, § 43 — or, as 
Mr. Dicey puts it in his admirable book, 
‘the absence of any present intention of not 
residing permanently or indefinitely in’ the 
new abode. Conflict of Laws, 2d ed. 111.

Williamson v. Osenton, 232 U.S. 619, 624 (1914)

(emphasis added).

Thus, “A person can have but one domicile, but may 
have several residences.” In re Kline,	 350	 BR	 497,	 501	
(Bankr. D. Ida. 2005)(citing Williamson, 232 U.S. at 625).

While the cases quoted above are all from prior to the 
enactment of BAPCPA, they present a general principle 
that arguably transcends any periodic, ephemeral changes 
in a particular federal statute: Intent is dispositive.
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perspective), much of the practice of (interesting) law 
involves rolls of the dice. If your clients want to roll the 
dice, just be sure to have them sign a statement indicating 
that they understand the risk and want to proceed anyway. 
Then, at least you have an assumption of risk defense if 
things don’t work out.  

Property Dumping
By: Jeffrey J. Hagen
hagenlaw@earthlink.net
 
“Property dumping” in the bankruptcy arena is 

rampant, arguably an epidemic of sorts.
Hector	 Homeowner,	 most	 likely	 relatively	 unsophisti-

cated, perhaps of limited American-speaking ability, facing 
foreclosure by Moronic Mortgage Co., responds to an ad 
that	 promises	 that	 Thieves-R-Us	 Co.	 can,	 for	 the	 ridicu-
lously low price of $1,500.00 or some such similar figure 
(not to mention the discount if paid in green cash), will 
cause a delay in the foreclosure process of some number 
of	 months.	 Hector	 Homeowner,	 thrilled	 that	 he	 will	 have	
additional time in the home (or perhaps thrilled at the pros-
pect of continuing to collect rents from tenants without 
having to bother paying Moronic Mortgage Co. if it’s not 
his	home),	 is	only	too	willing	to	sign	whatever	Thieves-R-
Us	Co.	puts	 in	 front	of	him.	Thieves-R-Us	Co.	has	Hector	
Homeowner	sign	a	quitclaim	deed	or	grant	deed	conveying	
the property, let’s call it in Fountain Valley, from himself, 
100.0%, to himself and ____ (name left blank). The date 
of the execution of the quitclaim deed or grant deed is also 
left blank. Note that it doesn’t really matter:  1) whether 
it’s a quitclaim deed or grant deed, 2) what the post-
transfer percentages of ownership are, or 3) whether title 
is held as joint tenants, tenants in common, or something 
else.

Thieves-R-Us	 Co.	 has	 access	 to	 PACER,	 so	 goes	
on line and finds a bankruptcy, possibly a Chapter 7 but 
more likely a Chapter 13, filed on say 091211 by Donald 
Debtor.	 Thieves-R-Us	 Co.	 then	 backdates	 the	 execution	
of the grant deed to 091111, photoshops a notarization 
from a validly executed instrument having nothing to do 
with the transfer of the Fountain Valley property from 
Hector	 Homeowner	 to	 Hector	 Homeowner	 and	 Donald	
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schedules were filed), done solely to cause the postpone-
ment of the Fountain Valley property foreclosure sale 
(despite schedules that demonstrate plenty of other good 
reasons for the bankruptcy filing), which of course just has 
to be the case because the obviously up-to-no-good debtor 
didn’t even go to the trouble of listing the Fountain Valley 
property on his Schedule A or list Moronic Mortgage Co. 
as a creditor on Schedule D, 2)  files a proof of claim for 
the $600,000 it is owed as well as the $45,000 of mortgage 
payment arrearages, and 3) objects to confirmation on 
the ground that Donald Debtor’s Chapter 13 plan fails to 
include the repayment of the $45,000 of mortgage payment 
arrearages in Classes 2 or 3.

queries:
1. Assuming that Donald Debtor objects to Moronic 

Mortgage Co.’s motion for relief from stay with admis-
sible evidence that he had absolutely no knowledge of 
Hector	Homeowner	or	the	Fountain	Valley	property,	should	
the bankruptcy judge grant relief from the automatic stay 
to Moronic Mortgage Co. given the inaccuracies of the 
factual allegations on its face? After all, bankruptcy judges 
deny or continue Zimmer lienstrip motions if a T is not 
crossed or an I is not dotted.

2. Assuming that Donald Debtor’s counsel properly 

Debtor, photoshops onto the instrument an Orange County 
Recorder	 recording	 stamp	 from	 a	 validly	 executed	 instru-
ment on 091111 having nothing to do with the transfer of 
the	 Fountain	 Valley	 property	 from	 Hector	 Homeowner	 to	
Hector	 Homeowner	 and	 Donald	 Debtor,	 and	 then	 sends	 it	
to Moronic Mortgage Co. claiming there’s an automatic 
stay in place that must result in a halt of Moronic Mort-
gage	 Co.’s	 foreclosure	 of	 Hector	 Homeowner’s	 Fountain	
Valley property.

Why is it more likely to be a Chapter 13 than Chapter 
7? Because lenders in Chapter 7, generally speaking, are 
not even permitted to seek relief from the automatic stay 
unless the debtor is behind post-petition.  Odds are, there-
fore,	 all	 things	 considered,	 that	 Hector	 Homeowner	 will	
have bought more time in his home by piggy-backing onto 
a Chapter 13.

Despite now having seen the virtually identical fact 
pattern fifty times, Moronic Mortgage Co., trusting no 
bankruptcy debtor and no bankruptcy attorney, figuring 
despite the lack of any tangible evidence that Donald 
Debtor just had to be in on the scam, proceeds to: 1) file 
a motion for relief from the automatic stay seeking in rem 
relief recklessly alleging that Donald Debtor’s bankruptcy 
was a bad faith facesheet filing (despite the fact that full 
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reasonably compensated attorneys, did their homework 
and pulled the document at the county recorder’s office 
with	 the	 recording	 number	 they	 were	 provided	 by	 Hector	
Homeowner	 and	 Thieves-R-Us,	 they	 are	 more	 than	 likely	
going to find a different document altogether. In other 
words,	 while	 it	 looks	 like	 Hector	 Homeowner	 transferred	
the Fountain Valley property to himself and Donald Debtor, 
in reality, he did not. So, is there really an automatic stay?

5. Chapter 13 trustees typically will not endorse 
confirmation of a debtor’s Chapter 13 plan, and bank-
ruptcy judges will typically not, in turn, confirm a debtor’s 
Chapter 13 plan, if there is an unresolved claim issue.  
Should trustees and judges start making exceptions and 
allowing Chapter 13 plans to confirm despite an open 
claim issue if a threshold showing is made by the debtor 
that he is a victim of property dumping/identity theft?

6. Bankruptcy filings are down these days. Could 
it be that “property dumping” is actually contributing to 
anemic filing numbers? After all, why file bankruptcy 
yourself when there’s a perfectly good bankruptcy that 
someone else filed that will work just as well—in fact, 
even better since you don’t have to further damage your 
own credit, appear at some uncomfortable meeting of cred-
itors, or face the scrutiny of a trustee and a judge?  

advised Moronic Mortgage Co. of the true facts—that 
Donald Debtor was a victim of identity theft and had no 
role in the purported transfer—should Moronic Mortgage 
Co. be sanctioned if it refuses to withdraw its proof of 
claim and/or objection to confirmation of Donald Debt-
or’s Chapter 13 plan? After all, who should pay for all of 
the legal work in getting the problem resolved? Donald 
Debtor? That doesn’t seem fair.  Donald Debtor’s attorney? 
We	 know	 that’s	 not	 fair!	 Hector	 Homeowner?	 	 Thieves-
Ru-Us	Co.?	Yeah,	sure,	good	luck	with	that.	Once	Moronic	
Mortgage Co. is told the truth, which they’ve now more 
than likely seen time and time again, don’t they have a 
duty to withdraw its proof of claim and objection to confir-
mation?

3. What if Donald Debtor wants to later dismiss his 
Chapter 13 voluntarily? Should the granting of relief from 
the automatic stay to Moronic Mortgage Co., which we 
all probably agree is ultimately warranted once it pleads 
the facts properly and omits language that throws Donald 
Debtor under the bus, result in a 180 day prohibition 
against refiling of another Chapter 13 under 11 U.S.C. 
Section 109(g)(2)? That certainly wouldn’t seem fair.

4. Does Moronic Mortgage Co. even need relief 
from the automatic stay?  If Moronic Mortgage Co., or its 

This could be your ad.

Contact Jon Hayes for details and availability.

jhayes@hayesbklaw.com
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