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up to the same level of excellence and to add some additional programs to serve our members.
B oa r d of D ir ectors
Before going into other specific goals I want to address
the role of the Officers and Board of Directors in our organization. The officers and board have an ongoing responsibility to maintain the standards of our organization in
both our services to our members and our services to the
community. As stewards of the organization, we must look
not only to the present but to the future. It is an important responsibility and the excellent work done by previous
officers and board members has put us in a our current
position as a bar organization that is well respected in the
Central District bankruptcy community for our work on
behalf of our members, our clients and the courts.
While we take these responsibilities seriously, we do
not in fact have, nor do we believe we have, a monopoly
on the knowledge or imagination it will take to continue
to improve on the organizations many accomplishments. I
want to encourage our members at all levels of experience
to bring your ideas and concerns to the board. We need
your energy and vision to do our job well.
Of course with every idea or suggestion must come
the willingness to volunteer your time. We have standing
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From the President
By: Patrick Green
pat@fitzgreenlaw.com
D ea r M embers :
As we begin our seventh year, I want to welcome our
new members and welcome back our returning members.
Our excellent continuing education program, our ever more
busy list serve, our annual dinner and our charity golf tournament will continue. My focus as president for 2010 will
be to improve on some of our other projects to bring them

Patrick Green and Judge Ernest Robles Enjoying the ‘09 Golf Tournament

whose story might be of interest to our members.   Again,
we need people to write these, so if you know someone
who you think should be profiled and would not mind be
spotlighted, submit your profile to Jon.
• Ask the Trustee. Helen Frazer, Chapter 7 panel
trustee in Riverside and cdcbaa board member, has agreed
to write an “Ask the Trustee” column. Her first column is
included in this issue. The present column (from which I
learned two new things) and future columns will provide
much needed information to allow us to properly represent
our clients.
• Division News. As you know from Keith Higginbotham’s briefings at our Saturday meetings, there are lots of
important tidbits from the judges, clerks and trustees that
are not formally published anywhere that we all need to do
our jobs properly. We hope to have some of those tidbits
published in every newsletter (see below for more on this
project).
• Other Features. If you have any other ideas for the
newsletter please let Jon know. We are also hoping that
we can get the busy folks at the Office of the United States
Trustee to contribute a “News from the OUST” column for
each edition.
D ivision N ews
As practitioners that mainly practice in Riverside,
Santa Ana and Santa Barbara know only too well, our
organization has been Los Angeles/San Fernando Valleycentric. This was not and is not a conscious choice, but
rather reflects the roots of our original membership. As
we have grown, our membership has gained many new
members from the “other” divisions. In our quest to make
cdcbaa a truly Central District consumer bankruptcy organization, at our monthly meetings we want to have reports
from the divisions in addition to Keith Higginbotham’s
excellent reports. If you are interested in being a reporter
from Riverside, Santa Ana or Santa Barbara, please contact
Keith. As stated in the newsletter section of this column,
we also want those reports to be in the newsletter.
“Newbies ”
As you know, the level of expertise and experience
of our members ranges from wizened old war horses who
are repositories of an incredible amount of substantive
knowledge and practical experience to brand new attorneys who don’t know an automatic stay from an automatic
door opener. The board is working on ways to best serve
this broad range of need. We are particularly interested
in efficient and accessible ways for newbies to learn the

committees and occasional ad hoc committees that we use
to develop new programs and services. These committees
are not restricted to board members nor must one be long
in the bankruptcy tooth to serve on them. We need your
ideas and energy and we need to develop leadership for the
future that reflects our organization’s diverse membership.
If you have suggestions or thoughts or you are willing to
volunteer, let a board member know so they can be brought
before the board.
Website
Despite lots of time expended and money spent, our
website is not yet what it should be. The board has decided
to cut our losses with the current company that developed it
and is supposed to maintain it. We have contracted with a
new developer to create both the look and functionality that
we have long desired. Look for the results in about two
months.
Newsletter
We are hoping to have the newsletter published more
frequently this year. However, to make that happen we
need you, the members to submit articles to our editor Jon
“Horace Greeley” Hayes. The articles should be around
800 word “how to” or “hot tips” type articles. They are
not restricted to 800 words, so don’t use that as an excuse
to not write one. They are not intended to be law review
articles or entries in the much anticipated Restatement of
Consumer Bankruptcy Law. Please submit them to Jon
at email. Some of the posts I read on the list serve could
easily be turned into excellent articles with very little
editing. (Posters-you are being watched!) In addition, this
year we are adding to new features.
• Profiles. We would like to add a profile section, in
which a member of the central district bankruptcy community is featured. The profilee could be one of our members,
a judge, trustee or any other member of the community
www.bklawyers.org
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basics of consumer practice and to have relatively quick
access to the ten burning questions that pop up everyday
in a rookie’s practice. We are currently trying to come up
with a workable policy for a mentoring program. In addition we intend to create or co-sponsor some nuts and bolts
programs for new practitioners. If you have suggestions or
concerns in this area, please pass those on to me or another
board member for our consideration.
C onclusion
As you have read, we have an ambitious agenda for
this year. It can only be accomplished if some members
step forward to do the work. Whether it is a commitment
to do a one time task or an ongoing commitment, we need
your energy and ideas. The newsletter in particular will
only be of use to us if we have contributions from our
members. Please join me in helping cdcbaa better serve
your needs..

2009 Calvin Ashland
Awards Dinner

Ask the Trustee
By: Helen Ryan Frazer
hfrazer@aalrr.com

I have been a Trustee in the Central District of California for the last 15 years and also have the privilege
of serving on the Board of Directors for the CDCBAA. I
have been asked to prepare a column responding to questions you may have concerning the trustee’s perspective on
administering assets. Feel free to direct your questions to
any board member who will pass it along to me.
As it is presently tax season, the first issue I would like
to address is tax returns and refunds. 11 U.S.C. §521(e)
(2)(A) requires debtors to provide the trustee with a copy
of the Federal income tax return for the most recent tax
year ending immediately before the commencement of the
case not later than 7 days before the date set for the first
meeting of creditors. Tax returns provide trustees with lots
of information so it is very important that debtor’s counsel
read the return before providing it to the trustee and preferably before filing the schedules and statement of affairs.
Oftentimes trustees find significant discrepancies
between the information on the tax returns and what is on
the schedules. Examples include mortgage deductions on
the return but no real property on Schedule A; profit and
loss from a business not listed on the Statement of Affairs
www.bklawyers.org
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and interest or dividend income when no bank or brokerage
accounts are listed.
It is also important for you to check to see whether
debtor received a tax refund last year. If they did, trustee
always assume it is likely they will be entitled to a refund
in the current year. That refund is
property of the estate to the extent
that it accrued prior to the filing of
the case. See In re Bailey 380 B.R.
486 (6th Cir. BAP 2008). If you file
a case in November, for example,
10/12 of the refund is property of
the estate. The refund should be
listed in Schedule B and exempted
where possible.
If the debtor’s
received a significant refund in the
previous year but will not be getting
one for the next year, prepare your debtor to explain at the
341a hearing what changed in their financial circumstances
that will reduce or eliminate their right to a refund.
Also be aware that the IRS has created a Chapter
7 Refund Turnover Request Form to assist trustees in
obtaining refunds directly from the IRS. If the refund is not
correctly exempted, a trustee is likely to use that form to
make sure the refund check is sent to the trustee rather than
the debtor.

On the other hand, in the case of unsecured debt such
as a credit card balance, the consumer has offered the card
issuer no collateral and in return pays a higher interest
rate. To satisfy a judgment rendered on a credit card
balance, the credit card company needs to levy through the
sheriff on non-exempt property of
the account debtor. If a credit card
company obtains a money judgment against a cardholder for failure
to pay a statement and records an
abstract of judgment this is known
as an involuntary lien. In order
to protect homeowners against
execution on money judgments, a
consumer’s equity in a single family
residence, mobile home, boat or
condo in which she is domiciled is
not subject to sale to benefit a judgment creditor up to new
statutory amounts.
If the judgment debtor is single, the amount that must
be given back to the homeowner if her house is sold to pay
a debt is $75,000.00. If the judgment debtor is married or
a head of a household, the amount is $100,000.00. If the
judgment debtor is age 65 or older, disabled or has limited
income, the amount is $175,000.
In California, a homestead exemption is automatic.
However, additional rights (but not higher amounts) may
be gained by a consumer filing a declared homestead
before an abstract of judgment is recorded by her judgment
creditor. For example, if a single judgment debtor has a
declared homestead, she can sell her home and legally
protect up to $75,000 in a bank account from execution
by a judgment creditor for up to six months while she
searches for a new place to live.
Some states have homestead laws much more generous
than that of California. Texas, for instance, has no dollar
cap on its homestead exemptions. The Texas law instead
has a 10 acre exemption limit for homesteads inside of a
municipality and 100 acres for those outside of a municipality. The rural acre allotment is doubled for a family:
200 acres can be shielded from judgment creditors in Texas
regardless of value.
In the past, adjustments in the statutory homestead amounts were made by the Legislature to protect
consumers from inflation. This increase, in contrast,
comes immediately after a prolonged period of falling
prices of residential real estate in California. As such, the

Homestead Amounts Increased by
Legislature
By: Wesley Avery
wavery@rpmlaw.com

Effective January 1, 2010, Assembly Bill 1046
increased California homestead exemptions by $25,000.
Although this change in the law will not benefit homeowners in the case of foreclosure under a deed of trust, it
will make it more difficult for credit card companies to
collect the balances owed by their cardholders.
A deed of trust is a consensual lien to which a homestead exemption does not apply. This is because the
consumer voluntarily offered his residence as collateral on
the mortgage in order to get a lower interest rate. Homestead exemptions also do not apply when a residence is to
be sold to pay delinquent property taxes.
www.bklawyers.org
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Legislature must have had a different rationale in mind
when they enacted it.
Because the homestead amounts have been increased
by $25,000 and property values have fallen on average
at least 30%, the new law’s immediate effect will be to
greatly increase the number of residences that cannot be
subject to execution to pay delinquent credit card debt.
Millions of Californians will now have been made “judgment proof” and as a practical matter immune from suit,
as judgment creditors will realize that any prospective
judgment will not be satisfied. This in turn should stabilize property values as there will be fewer forced sales of
residences.

Or perhaps the client is an escrow officer who failed to get
a signature on a deed of trust, causing a seller of real property to lose his lien on the property. Maybe your debtor
is an insurance agent who accepts a commission payment
from the insurance company, knowing that it is much more
than he is entitled to, but by the time demand is made for
repayment, he no longer works for the company. Are these
debts discharged?
11 U.S.C. §523(a)(4)excepts from discharge any
debt “for fraud or defalcation while acting in a fiduciary
capacity, embezzlement, or larceny.”
Defalcation is defined as “misappropriation of trust
funds or money held in any fiduciary capacity; [the]
failure to properly account for such funds.” Black’s Law
Dictionary 417 (6th Ed. 1990).
A trust is defined as a fiduciary relationship with
respect to property, subjecting the person by whom the
title to property is held to equitable duties to deal with the
property for the benefit of another person. A trust cannot
be created unless there is trust property Evans v Pollard
(In re Evans) 161 B.R. at 478 (9th Cir. BAP 1993)[citing
the Restatement(Second) of Trusts].
Thus a requirement of a trust relationship is a trust res
- money or property - that is entrusted to the debtor-fiduciary. In re Gans 75 B.R. 474, 490 (Bankr. S.D.N.Y. 1987).
The definition of fiduciary, for purposes of 11 U.S.C.

Mr. Avery practices law in Valencia, and is a certified
specialist in Bankruptcy .

Show Me the Money - Why You
Should Never Defalcate in Public
By: Warren L. Brown
wbbk@msn.com

Let’s say you have a prospective debtor client, an
attorney who misappropriated her client’s settlement funds.

www.bklawyers.org
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§523(a)(4), is extremely narrow. Justice Cardozo, in Davis
v Aetna Acceptance Co., 293 U.S. 328, 55 S.Ct. 151, citing
the 1844 case of Chapman v Forsyth, 2 How.202, stated
“...the statute speaks of technical trusts, and not those
which the law implies from the contract...the scope of the
exception was to be limited accordingly.” 293 U.S. at 335.
“The meaning of ‘fiduciary capacity’ under §523(a)(4)
is a question of federal law which has consistently limited
the term to express or technical trust relationships.”
Evans, supra 161 B.R. at 477. “The broad general definition of a fiduciary relationship - one involving confidence,
trust and good faith - is inapplicable in the dischargeability
context.” Ragsdale v Haller (In re Haller) 780 F.2d 794,796
(9th Cir. 1986). See also Cantrell v Cal-Micro, Inc. (In re
Cantrell), 329 F.3d 119 (9th Cir. 2003).
Only relationships arising from express or technical
trusts are fiduciary relationships as contemplated by
§523(a)(4). In re Lewis 97 F.3d 1182, 1185 (9th Cir. 1996)
(citing Ragsdale, supra. See also In re Stanifer 236 B.R.
709, 713-14 (9th Cir. BAP 1999).
Broader definitions of fiduciary relationships - definitions that include relationships of confidence, trust,
and good faith - are inapplicable in the dischargeability
context. In re Baird 114 B.R. 198, 202 (9th Cir. BAP

www.bklawyers.org

1990).
Also inapplicable are fiduciary relationships arising
from implied or constructive trusts, and trusts ex maleficio
(trusts created merely on the basis of the wrongful conduct
alleged). Stanifer, supra 236 B.R. at 714; In re Short 818
F.2d 693, 695 (9th Cir. 1987).
Circuit Judge Learned Hand stated, in Central Hanover
Bank & Trust v Herbst, 93 F.2d 510, 512(2nd Cir.), that for
there to be a defalcation “the misappropriation must be due
to a known breach of the duty, and not to mere negligence
or mistake.”
In addition, to run afoul of 11 U.S.C. §523(a)(4),
the misdeed must be committed while the fiduciary was
acting in a fiduciary capacity. For example, if a fiduciary
commits negligence resulting in loss to a beneficiary, there
is no defalcation.
So, how will your prospective client do?
The attorney who took the money has serious problems, but not from §523(a)(4). There is no fiduciary relationship. An action under §523(a)(6) would prevent her
discharge. And, of course, the State Bar will put a stake
through her heart before she gets to her Creditors Meeting.
The escrow officer committed negligence. There was
no defalcation, because money is not at issue. The debt
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will be discharged.
The insurance agent is also home free. He knew the
payment was more than he was entitled to, and if he was
still on the job when request for payment was made and
refused, he would have defalcated. But he was no longer
acting in a fiduciary capacity at the time of the refusal to
repay.

cdcbaa Upcoming Calendar

January 30, 2010
Supreme Court Review
Hon. Judge Smith & M. Jonathan Hayes
at Southwestern Law School
February 27, 2010
Consumer Litigation
Fair Debt Collection Practices Act
at Southwestern Law School
March 9, 2010
Inn of Court
March 20
CLE Topic TBA
April 29, 2009
NACBA Convention
May 15, 2010
CLE Topic TBA
May 12, 2010
California Bankruptcy Forum
June 11, 2010
Earle Hagen Golf Tournament
June 19, 2010
CLE Topic TBA
July 17, 2010
CLE Topic TBA
September 11,2010
CLE Topic TBA
October 16, 2010.
CLE Topic TBA
November 10, 2010
Calvin Ashland Awards Dinner
“Attorney of the Year”

Warren L. Brown is an attorney practicing in Glendale,
California.

Comments on the Dischargeability of
Student Loans in Bankruptcy
By: M. Jonathan Hayes
jhayes@polarisnet.net

1. O v erv iew
The Bankruptcy Code provides that student loans
are not discharged in any bankruptcy proceeding unless
“excepting such debt from discharge would impose an
undue hardship on the debtor.” Section 523(a)(8).
The test – undue hardship – is very difficult to meet. It
is the debtor’s burden to prove the undue hardship at trial.
Undue hardship means an inability to maintain a “minimal
standard of living,” essentially forever.
2. The P rocedur e
To obtain a discharge of student loans, a person must:
a. File a bankruptcy proceeding, chapter 7, 11 or
13, and,
b. During the pending bankruptcy proceeding, file
Below:
Inside the Supreme Court Review with the Honorable Judge Smith

www.bklawyers.org
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a Complaint against the student loan lender (or lenders)
asking the court to “declare” that repayment of the student
loan will be an undue hardship on the debtor.
Filing the Complaint begins an adversary proceeding.
This is the same thing as litigation outside of bankruptcy. The lender is the “defendant” in the proceeding.
The lender will file an “Answer” or other response to the
Complaint. The Court will set a status conference and
eventually set a trial date. During the interim between
the filing of the Complaint and trial will be a “discovery
period.” The lender defendant will take the deposition of
the debtor and possibly the debtor’s other witnesses. The
lender will request documents from the debtor including
income and expense records and employment records.
The lender may file various motions such as Motion for
Summary Judgment.
The time between the filing of the Complaint and trial
varies but can be generally estimated to be six months to a
year. Trial generally will take a few days. After hearing
the debtor’s witnesses and other evidence and the lender’s
response and its evidence, the Bankruptcy Court will rule
and “declare” whether any or all of the student loans represent an undue hardship to the debtor.
3. D eter mining Whether Ther e is Undue H a r dship
The Bankruptcy Courts use a three prong test called
the Brunner Test to determine whether or not there is
undue hardship.
The Brunner Test (831 F.2d at 396)
requires that the debtor prove all of the following:
a. that the debtor cannot maintain, based on
current income and expenses, a Aminimal@ standard of
living for herself and her dependents if forced to repay the
loans;
b. that additional circumstances exist indicating
that this state of affairs is likely to persist for a significant
portion of the repayment period of the student loans; and
c. that the debtor has made good faith efforts to
repay the loans.

3.1 The F irst B ru nner P rong – I nability to Pay
N ow
The first prong is the easiest to meet. The debtor must
offer evidence at trial that repayment of the loan is not
possible “based on current income and expenses.” This
is established usually by the debtor’s own testimony and
personal records. The debtor’s testimony is that he has
a job (or does not), makes x amount of money, and that
amount is not enough to allow him to maintain a minimal
standard of living.
The lender will often argue that the debtor can get a
better job, or work more hours, or cut back on expenses,
get a less expensive place to live, and thereby pay some of
the loans and still maintain a minimal standard of living.
A minimal standard of living does not include private
schools for children, putting money away for retirement, or
supporting other family members or unrelated persons.
3.2 The S econd B ru nner P rong – I nability to Pay
in the F utur e
To meet the second prong, the debtor must prove at
trial that “this state of affairs,” i.e., his current financial
condition, will continue forever essentially. The debtor
will need evidence at trial that he will not make significantly more in the future than he is making now. The
debtor can certainly get on the stand and say that his
position is as high as he will ever get however that will
generally carry little weight with the judge. This usually
requires an expert in the particular industry. This prong
obviously involves a lot of speculation but the burden
belongs to the debtor. He must prove to the Bankruptcy
Court with evidence at trial that things are never going to
improve.
The lender will certainly retain an expert who will
likely testify that in this particular industry the debtor can
be expected to make considerably more in the future.
3.3 The Thir d B ru nner P rong – G ood Fa ith
E fforts to R epay the L oa n
The debtor must establish at trial that he has made a
good faith attempt to repay the loans. The most basic part
of this requirement is that the debtor show the court that he
has attempted to reach some sort of arrangement with the
lender which will permit reduced payments or a period of
no payments.
The United States Department of Education, William
D. Ford Federal Direct Loan Program (ADirect Loan@),
offers various repayment options for student loan debtors.
One of these is the Income Contingent Repayment Plan

Systems of bankruptcy are designed
to relieve the honest debtor from
the weight of indebtedness which
has become oppressive, and to
permit him to have a fresh start in
business or commercial life, freed
from the obligation and responsibilities which
may have resulted from business misfortunes.
-Justice William R. Day, Wetmore v. Markoe, 196 U.S. 68 (1904)

www.bklawyers.org
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(the AICR@ plan). Essentially, once a student loan debtor
is on an ICR plan, monthly payments are calculated on
the basis of adjusted gross income, family size, and total
amount of Direct Loan debt. This can give student loan
debtors the flexibility and breathing room they need during
difficult times. Direct Loan provides a handy calculator
for approximating ICR plan payments. The calculator is
located at www.ed.gov/offices/OSFAP/DirectLoan/calc.
html. The maximum repayment period under an ICR plan
is twenty-five years. If a debtor makes payments under an
ICR plan for twenty-five years, and there are still amounts
left owing, those unpaid amounts are forgiven. More
information on ICR plans and other Direct Loan repayment
options can be found at www.ed.gov/DirectLoan or by
calling 1-800-848-0979.
It is pretty clear that failure to use the Ford Program
Options will, by itself, prevent any portion of the student
loan from being discharged.
The Ford Program does not apply to many loans. The
debtor must attempt to settle or otherwise resolve the issue
with the other lenders before seeking a discharge. The
debtor will need evidence of these efforts at trial. A statement by the debtor on the witness stand that “I tried” will
be given little weight. The debtor needs names and dates
and rejection letters are even better.
Some courts have ruled that failure to make payments
before filing the bankruptcy case is a factor against the
debtor.
4. The “Pa rtia l D isch a rge ”
A relatively new development in the discharge of
student loans is the “partial discharge.” The Bankruptcy
Court is permitted to determine that some portion of the
total student loan debt is discharged. This occurs usually
when the amount owed is huge, for example a few hundred
thousand dollars or more. Applying interest to that amount
means that the payments will be several thousand dollars
per months for many years. The Bankruptcy Court may
decide that x amount of the total is to be repaid and the rest

www.bklawyers.org

discharged. Remember that the burden is on the debtor to
show the court at trial what portion cannot be repaid.

Providing Notice of Stay in State
Court Proceedings Whose Job is it Anyway?
By: Mark T. Jessee
mjessee@jesseelaw.com
A bankruptcy attorney is retained by a client to file a
voluntary petition. Creditors have judgments against client
and another case is pending. Debtor’s wages are being
garnished by one creditor, another has just levied the debtor’s bank account and yet another served the debtor with a
Summons & Complaint a month ago.
Once the bankruptcy case was just filed, what exactly
are the bankruptcy attorney’s duties? Sure the automatic
stay under 11 U.S.C. §362 is in effect, presuming the client
has not already filed for bankruptcy relief twice within
the last 12 months, but the Notice of Commencement of
Bankruptcy Case will not be served on the creditors for
another week or so by the noticing center. In the meantime,
the bank levy is pending and the debtor’s next paycheck
will be generated in a few days and the other creditor is on
the verge of submitting the default package to the Superior Court. Can the debtor’s attorney just send a letter to
the creditor’s attorney and tell the creditor’s attorney to
notify the court and other parties of the bankruptcy stay
or must debtor’s attorney notify the Superior Court of the
bankruptcy stay? The local Bankruptcy Court rules:
Local Bankruptcy Rule 2072-1. Notice to Other
Courts:
(a) Notice of Bankruptcy Petition. Notice of the filing
of a bankruptcy petition in this district must be given by
Above: Inside Supreme Court Review with the Honorable Judge Smith
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the debtor or debtor’s counsel, at the earliest possible date,
to
(1) The clerk of any federal or state court in which
the debtor is a party to pending litigation or other proceedings: and
(2) the federal or state judge to whom the matter
is assigned, all counsel of record in the matter, and to all
parties to the action not represented by counsel.
(b) Effect of Not Giving Notice. The failure to give the
notice required by subsection (a) of this rule may constitute cause for annulment of the stay imposed by 11 U.S.C.
§§362, 922, 1201, or 1301, or may result in the imposition
of sanctions or other relief.
Debtor’s attorney thus determines it his/her duty to
notify the state court clerk, judge, counsel and parties to
the action. Out of an abundance of caution the attorney
then cross-references the California Rules of Court. There
the attorney discovers California Rule of Court 3.650(a)
states: “The party who requested or caused a stay of a
proceeding must immediately serve and file a notice of
the stay and attach a copy of the order or other document
showing that the proceeding is stayed. If a person who
caused the stay has not appeared, or is not subject to the
jurisdiction of the court, the plaintiff must immediately file
a notice of the stay....”
Debtor’s attorney recognizes that in the first case,

where the debtor defended against the action, both sets of
rules make it the debtor’s attorney’s duty to serve and file
notice of the Stay of Proceedings. However, in the case
where the debtor’s wages are being garnished, the judgment was obtained by default and the debtor had not yet
appeared. Likewise the debtor had not filed a responsive
pleading in the 3rd case. In those instances the Central
District of California Bankruptcy Court Local Rules and
California Rules of Court are at odds. However, since time
is of the essence, LBR 2070-1 requires it, and the debtor
could be injured by delay in filing a Notice of Stay of
Proceedings, debtor’s counsel decides to serve and file
notice of the bankruptcy stay. Debtor’s counsel determines
that Judicial Council Form CM-180 entitled Notice of
Stay of Proceedings is the mandatory form to be used in
California Courts. Debtor’s counsel completes the form,
attaches the Notice of Bankruptcy Case Filing printed out
from Pacer reflecting the date and time the case was filed
and all the other bankruptcy case details and then serves
it on all parties to each case. Attorney then slaps on the
buck slip for the attorney service to file with the Superior
Court and with instructions to take a conformed copy over
to the sheriff’s department civil process unit ( the sheriff’s
department generally requests a conformed copy of a filed
Notice of Stay) to stop the wage garnishment and bank
levy. What about the state court judge? Is filing notice with

This could be your Ad!
Contact Jon Hayes for Details
jhayes@polarisnet.net

www.bklawyers.org
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the clerk’s office enough to provide notice of the bankruptcy stay to the judge as required by LBR 2072-1 or does
a copy need to be served on the judge too? As it would be
very discourteous to waste a Superior Court judge’s time
when the automatic stay is in effect, a telephone call to
chambers and directing a copy of the Notice of Stay to the
Superior Court Judge may be necessary.
The next morning debtor’s attorney receives a call
from the attorney service. While the clerk’s office accepted
the notice of stay in the case where the debtor already
appeared and paid a filing fee, it rejected the Notice of
Stay in the other two cases because the Superior Court
Clerk’s office maintains the debtor was required to pay an
initial appearance fee.
Confused? As unusual as it may sound, this is the position the Ventura Superior Court Clerk’s office maintains as
of this article’s submission date, although inquiries by the
author are pending. The clerk’s office so far maintains that
there is no California statute or rule preventing an initial
appearance fee from being charged for filing a Notice of
Stay of Proceedings and that as such none will be accepted
for filing from debtor’s counsel without payment of the
initial appearance filing fee. This position would certainly

be consistent with shifting the notice burden to the plaintiff’s counsel under California Rule of Court 3.650(a)
when the debtor had not yet appeared in the case. But is
filing a notice of stay an appearance in the case or just
notifying the Superior Court as required by the United
States Bankruptcy Court that the Superior Court cannot
exercise any further jurisdiction over the debtor because
of the automatic stay? In this instance directing the notice
of stay to the Superior Court judge may be the only practical way to timely provide the judge notice of stay without
paying a significant filing fee. What about when there is
an outstanding wage garnishment or levy? At that point
communicating with plaintiff’s counsel (hopefully there is
one) and demanding plaintiff’s counsel file the Notice of
Stay of Proceedings and notify the sheriff to stop the wage
garnishment/levy process is a wise alternative.
Equally confusing to the clerk’s office in Ventura
demanding a first appearance fee, the author learned as of
the submission date of this article (Shhhh!) file the Notice
of Stay in the East County Courthouse in Simi Valley
, (Documents can be filed for either Ventura Superior
Court branch in either the Main or East County Courthouses). The clerk’s office in the East County Courthouse
are not following the same procedure as those in the
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Ventura Courthouse..
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I hereby apply for membership in the cdcbaa, Central District Consumer Bankruptcy Attorneys Association,
a nonprofit association, for calendar year 2010. I understand the basic goals of the organization are to: address
issues and concerns which affect consumer bankruptcy attorneys and their clients in the Central District of
California; and to provide educational and networking opportunities for attorneys who primarily represent
consumer bankruptcy debtors. As a condition of membership, I declare as follows:
1. I am a duly-licensed attorney presently authorized to practice law in the Central District of California;
2. I am interested in consumer debtor practice; and
3. I support the basic goals of the cdcbaa as outlined above.

I understand the cdcbaa is incorporated as a 501(c)(6) nonprofit organization and that a portion of my dues will
not be deductible as a business expense because cdcbaa advocates within California for legislation on behalf of
consumer debtors.
Name: ______________________________________________________________________________________________________________________

Bar Number: _______________________________________________________________________________________________________________
Firm: _______________________________________________________________________________________________________________________

Address: ____________________________________________________________________________________________________________________
Tel: _________________________________________________________________________________________________________________________

Fax: _________________________________________________________________________________________________________________________
Email: ______________________________________________________________________________________________________________________

Web Address: ______________________________________________________________________________________________________________
Signature: __________________________________________________________________________________________________________________
One year membership fee: $210.00
(Includes one ticket to the Calvin Ashland Awards Dinner)
Make check payable to: cdcbaa

Mail completed application and fee to:
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cdcbaa
attn: Jazz Ventura
1146 N. Central Avenue, PMB #315
Glendale, CA 91202-2502
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