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ISSUE

Did the bankruptcy court err in confirming the Chapter 13
plan over creditor's objection?

RULING

Yes.

FACTS

This case involves the tension of litigation in bankruptcy
causing delay, and the need to get a Chapter 13 plan
confirmed quickly.  Here, there was a dispute between a
debtor and one of his Chapter 13 bankruptcy creditors, a
hard-money lender with a claim secured by debtors'
residence. The loan was for $300,000 at 10% interest, which
debtors were unable to pay, so the junior lienholder
foreclosed, leading to the bankruptcy. Creditor filed a claim
stating that more that the original loan amount was
arrearages. Debtor objected to claim, asserting TILA and
RESPA failures, usurious interest, requesting rescission, and
stating the loan was now unsecured in a greatly reduced
amount. Debtors also filed an adversary proceeding on the
same theories.

Debtors' initial plan paid nothing to creditor, to which both
creditor and the trustee objected. Debtors' amended plan
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Demystifying Bankruptcy Appeals
Reprinted courtesy of Los Angeles Daily
Journal, published on August 15, 2022.
By M. Jonathan Hayes
Consumer bankruptcy attorneys in my experience tend to
see appeals as a massively expensive undertaking fraught
with unfamiliar rules and the threat of sanctions at every
turn. That is not the reality. The purpose of this short
article is to allay those fears.  It’s a fun and satisfying
process; dive in says I.

Final order

You can only appeal a “final” order. That is not easy to
figure out in the bankruptcy arena. The Supreme Court
recently considered whether an order denying stay relief
was a final order.  It said that a final order is one which
“disposes of a procedural unit anterior to, and separate
from, claim resolution proceedings.” Huh?  See Ritzen
Group, Inc. v. Jackson Masonry, LLC, 140 S.Ct 582 (2020).
You would be surprised how often the issue comes up. Two
important points: 1) If you appeal a non-final order, you will
not be flogged at high noon. You will be politely invited to
explain why it is final.  If it is not final, the appeal will be
dismissed and no harm, no foul.  2) if the order is final, you
must timely file the Notice of Appeal or forever hold your
peace.

Choosing the District Court or the Bankruptcy
Appellate Panel (BAP)

This is discussed as part of every MCLE on bankruptcy
appeals.  Everyone has an opinion.  Follow the Hayes
Rule.  Choose the BAP. Your appeal will be assigned to
three bankruptcy experts. They will focus on your case and
your issues. They know what you are talking about. And
they will go through a huge amount of effort not only to get
to the right result but to explain why it is the right result.
The oft-heard comment that the BAP rubberstamps their
bankruptcy judge buddies is nonsense. The only time you
might consider a district court appeal in my view is when
the order comes from state law and has nothing to do with
bankruptcy.

The Notice of Appeal

The Notice of Appeal is a two-page form which must be
filed 14-days after the order is entered. The time limit is
jurisdictional.  One minute late is too late.  On the other
hand, there is no downside to filing it early. You can even
file it before the order is entered.  It will be effective as of
the date the order is entered.
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placed creditor in class two with a reduced interest rate, and
arrearages amount that would not be paid in full during the
bankruptcy, and not in equal monthly payments as required
by Section 1325(a). To try to fix this, the amended plan had
a non-standard provision that, among other things, allowed
for final calculations of the creditor claim after the A.P. and
claim objection issues were resolved. Creditor objected to
confirmation, saying that his claim would not be paid in full,
let alone the amount of arrearages in it. It also cited
feasibility, the reduction of the interest rate, and bad faith.
Trustee proposed and debtor agreed to modify the
amended plan to provide for a massive balloon payment in
month 24. Creditor objected.

The court confirmed the plan anyway, as modified, over
creditor's objection. It observed that debtors had plenty of
equity in the home, and they could refinance to make the
plan work. The court made no findings about how the
confirmed plan met 1325, other than its feasibility finding.
There was nothing in the record describing the TILA and
RESPA issues, nor any effort to consider these issues
before confirmation, and this the BAP found "perplexing."
Creditor then appealed to the BAP.

RULING

Given that complex background, the BAP considered the
issue as to whether the confirmed plan properly treated
creditor's claim such that confirmation was appropriate. The
panel's ruling was "no."

The Panel reviewed whether the confirmed plan met the
Bankruptcy Code's requirements in about a half-dozen
aspects. First, citing Section 502(c), the BAP found the
bankruptcy court did not estimate the creditor's claim for
purposes of confirmation, despite debtors' assertion that it
did. Nothing on the record indicates that the court used
estimation, and besides, it would only be appropriate for
contingent and unliquidated claims, not present here.
Second, even if the court did use estimation for the claim
amount, that would make it allowed. If allowed, the plan
must pay it in accordance with Section 1325(a)(5)(B), which
the BAP found that the plan does not.

Third, sticking with 1325(a)(5)(B), the BAP then ruled that
the claim was a secured interest-bearing debt, and must be
paid as one, per the claim. Debtors proposed to pay creditor
in a manner that would not satisfy the claim, or even its own
plan amount, even after changing the interest rate.

Fourth, the claim was not to be paid in equal monthly
payments, also per 1325(a)(5)(B). The BAP dismissed
debtors' assertion that the claim objection makes this
provision inapplicable. While tipping its hat to the Chapter
13 Trustee for trying to broker a plan with a balloon payment
to get creditor support, absent that consent, the plan should
not be confirmed.

Fifth, the plan should not have been confirmed because it
did not comply with Section 1322. This section prevents
modifying the rights of holders of a claim secured by the
debtor's principal residence. The claim here was
oversecured, so the creditor has the right to postpetition
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interest under the contract. As debtors tried to reduce the
debt's interest rate, 1322 was not followed.

Sixth, there was no feasibility established to comply with
Section 1325(a)(6). While the Court did find that a refi or
sale could allow the proposed balloon payment, the
confirmed plan did not require either. Further, the BAP was
troubled that the confirmed plan has no meaningful
provision for payment of the claim if creditor prevailed in
defending his claim. It was implied debtors would do
something, but the plan lacked any timing requirement, and
does not adhere to 1325(a)(5)(B). Lastly, the BAP looked at
a Ninth Circuit ruling that the impact of pending litigation
must be evaluated when determining feasibility of a
Chapter 11 plan. In re Harbin, 486 F.3d 510, 519 (9th Cir,
2007). It then extended the rationale of Harbin to Chapter
13 cases. In doing so, the BAP focused on the following
Harbin language: "we cannot conclude, without the benefit
of the bankruptcy court's analysis of the issue, whether the
plan was in fact feasible when confirmed." In Harbin, it
required consideration of the impact of a successful appeal.
As there is no demonstrated ability to pay creditor's claim if
it is successful in the present case, the BAP further found
feasibility under 1325(a)(6) lacking.

In looking at these areas, the BAP struggled because there
were no findings of fact or conclusions of law by the
bankruptcy court. The BAP could not discern on what basis
or theory the court confirmed the plan, particularly given
that there was an objection to confirmation, at which point
Rules 9014 and 7052 require it.

In the big picture, the BAP notes that the court was trying to
be practical in confirming a placeholder plan, observing that
creditor would be paid in full if debtor got a refi. Despite
that, the BAP ruled that 1325(a) must be met for a plan to
be confirmed, and that was lacking here. Even if litigation
causes unreasonable delay under 1307(c)(1), the remedy
isn't confirmation, but dismissal or conversion. There was
no discussion that dismissal while litigation was addressed

In re Tajima: A 9th Circuit BAP's ruling in
a Local Chapter 13 Bankruptcy Case
Continued from Page 1

Continued on Page 5
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2022 Calvin Ashland Awards Dinner

Honoring M. Jonathan Hayes & Akihito Koyama

Skyview Ballroom - 21st floor, Sheraton Universal Hotel

333 Universal Hollywood Drive, Universal City, CA 91608

Reception and no-host bar at 6:00 p.m.
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presentation at 7:00 p.m.

Please RSVP by October 28, 2022

Complete the form, attach the order and file it with the
bankruptcy court. The bankruptcy court clerk will send it to
the BAP unless one party or the other chooses the district
court.

Designating the Record and Ordering Transcripts

Within 14 days after the Notice of Appeal is filed you must
file a designation of record and a statement of issues with
the bankruptcy court. You must also order the transcripts
of the hearings at issue.

The designation of record is simply a list of the pleadings,
already on the bankruptcy court docket, that the bankruptcy
court considered when reaching the decision.  Include the
motion, the opposition, the reply, any supplements etc.
Include the complaint, the pre-trial order, trial briefs,
supplements, and exhibits if you are appealing an
adversary judgment. The list is not binding on you if you
forget something.

The statement of issues can be included in the same
pleading as the designation of record. You don’t need ten
issues. “Did the bankruptcy court err in denying creditor’s
motion for relief” will do it. The statement will not limit you
later unless perhaps your statement is misleading and
thereby prejudices the other party.

As to the transcripts of hearings, they are important. There
are forms to complete and submit to the bankruptcy court
recorder and fees to be paid although the cost is rarely
significant.  File a statement with the bankruptcy court
noting which transcripts are necessary in the appeal and
that you have ordered those. Then stay on top of that.
Make sure the recorder got the form and the transcripts are
coming.

The Briefs – time for filing

The BAP will send you a letter immediately telling you the

due date for your opening brief which will be two to three
months later. Appellee’s responsive brief is due 30 days
after that and appellant’s reply brief 14 days after that.
Either party can ask for a 30-day extension of the due
date of the brief.  It’s a two-page motion.  Extensions are
routinely granted by the BAP.  If you wind up in the district
court, the court may not give you deadlines and then the
due dates are triggered by the Rules meaning 30 days
after the bankruptcy court “certifies the record.” And be
careful asking the district court for extensions.  Don’t
assume you will get one.

The Briefs – telling your story

The task of writing the brief should not be intimidating. As
appellate attorney extraordinaire Myron Moskovitz likes to
say, “tell your story.” Don’t bury your story in legalize.
The BAP judges know bankruptcy law and have likely
dealt with your issue many times.  But they don’t know
your facts, your story. You don’t need four-five-six case
citations for everything.  When you do cite a case, make
sure you explain why the case supports your position.
Stick to Supreme Court and 9th circuit cases unless there
aren’t any.

If you did a decent job telling your story to the bankruptcy
judge, the brief to the BAP is at least well on its way.  If
you did not tell the bankruptcy judge which code section
or rule gives you the right to relief or present facts
showing you have the right to what you want, the
appellate judges will not give you much sympathy.  With a
couple very narrow exceptions, arguments not made to
the bankruptcy court are waived on appeal.

The Briefs – the word limits

There is a word limit of 13,000 words for the opening
briefs. The most common complaint I have ever heard
among appellate judges is that the briefs are typically too
long. Aim for 5,000 to 7,000 words and don’t be afraid to
turn in a brief with fewer words than that.  Winston
Churchill said it well, “the length of this document protects
it well from the risk of ever being read.”

The Excerpts of Record

You must upload the excerpts of record, sometimes called
the appendix, with your opening brief. The record is a big
deal to the BAP judges. They will review the pleadings
the bankruptcy court reviewed as you set forth in your
previous designation of record. They will review the
transcripts of the hearings.  Don’t add a ton of additional
documents that have little relevance to your appeal.
Continuances, stipulations, request for judicial notice with
documents already in the record clutter the record.

The good news? You will never send a single piece of
paper to the BAP. The electronic copy of everything you
upload is sufficient.

The BAP Litigant’s Manual

The BAP has a Litigant’s Manual on its website; an
excellent summary of all the rules and technical
requirements including excellent practice tips.  It is an
easy read. And in my experience a simple phone call to

Continued on Page 8

Demystifying Bankruptcy Appeals
Continued from Page 1
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would in this instance subject debtors to resumption of the
foreclosure process which led to the filing of the instant
case.

CONCURRENCE

Judge Lafferty in his concurrence notes that the bankruptcy
court was weighing the interests of trying to be practical
and confirming plans as soon as possible against the
uncertainty of pending litigation, especially when that
conflict can impact feasibility. He notes that while Chapter
13 doesn't set a deadline for confirmation, it only works if it
works quickly and plans get confirmed as fast as
practicable. He then says this is thwarted when there is
complex litigation in debtor's case.

To address these scenarios, the Code doesn't give a lot of
guidance, and allows courts to delay confirmation, provide
some alternative treatments based on litigation outcomes,
or "confirm around" the problem. Judge Lafferty notes that
any of these would have been supportable with a fair
application of confirmation standards and reasoning that is
fairly and plainly articulated.

Hale Andrew Antico is a two-term Past President of the
cdcbaa and has practiced bankruptcy law in Santa Clarita
and Palmdale for about 20 years.

In re Tajima: A 9th Circuit BAP's ruling in
a Local Chapter 13 Bankruptcy Case
Continued from Page 2
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cdcbaa PROGRAM SUMMARY 6-11-22

cdcbaa Holds Fifth Meeting and MCLE Program of
2022: "Meet the United States Trustee”

On June 11, 2022, the held its th memberscdcbaa fif
meeting and MCLE program of the year. To help mitigate
the spread of COVID-19, the meeting and program were
conducted as a live webinar via Zoom video. The
program topic was: " "Meet the United States Trustee.
The distinguished panel consisted of Peter Anderson,
US Trustee for Region 16, Jack Arutyunyan, Regional
Auditor, Jill Sturtevant, Assistant US Trustee, Abram
Feuerstein, Assistant US Trustee, Kenneth Misken,
Assistant US Trustee, Kate Bunker, Trial Attorney, and
Everett Green, Trial Attorney. CDCBAA former president
and current board member Hale Antico moderated.

Mr. Anderson began the lecture by informing the
participants that, in the very near future, section 341(a)
meetings of creditors will be held remotely via Zoom
video on a permanent basis. The exception that requires
personal appearances upon request of a trustee or other
party in interest will still be available. But Mr. Anderson
noted that, based upon his experience so far, those
requests will not likely be frequent. Mr. Anderson also
acknowledged that debtor audits have not occurred
since the COVID-19 pandemic began, and he is not
certain when they will resume. He is awaiting further
guidance from our DOJ. Mr. Anderson then addressed
marijuana cases and noted that the U.S. Trustee’s
position has not changed: cases that involve assets from
a marijuana business are prohibited and will draw a
motion to dismiss because such business activities are
still viewed as a constituting a criminal enterprise under
federal law. Mr. Anderson also addressed bifurcated
attorney-client fee agreements and explained that, within
strict limits, they are permissible.

Ms. Sturtevant spoke about the different roles that
attorneys have at the U.S. Trustee’s office. For example,
case reviews for possible section 707(b) matters are
separated into two tiers: tier one is the initial filtering
performed usually by law clerks and paralegals; tier two
reviews are performed by trial attorneys in conjunction
with analysts and/or auditors. Ms. Sturtevant
acknowledged that her office receives far more inquiries
relative to actions taken because her office is focused on
taking action only where truly warranted under the law
and that all of the facts of the case, not just a selected
few, matter. Ms. Sturtevant emphasized that attorneys
can best help their clients avoid section 707 motions by
responding promptly to trustee inquiries.

Ms. Bunker discussed the specific statutory grounds for
the bringing of section 707(a) and (b) motions to
dismiss, and also motions to convert a Chapter 7 to a
Chapter 11 under section 706. Mr. Arutyunyan discussed
the means test review for consumer cases. He said that
every such case is reviewed by a special means test

Program Summaries
By Gary R. Wallace

software to determine, , possibleinter alia
discrepancies. Some red flag issues include large
deficits between schedules I and J, and the scheduling
of deductions for anticipated expenses rather than for
actual expenses. Red flags for bad faith motions to
dismiss include rapid accumulation of debt, a significant
number of recently obtained credit cards, and a lifestyle
that requires expenses well in excess of assets and
income. Mr. Green spoke regarding adversary
proceedings to deny discharges under section 727. Mr.
Green noted that, while the U.S. Trustee is generally
willing to consider settlements in section 727 cases, the
ability to do so is constrained by a strong public policy,
as expressed in case law, against allowing a debtor
who has committed clear intentional misconduct from
simply “buying a discharge.”

Mr. Feuerstein spoke on attorney enforcement issues
which, he said, take many forms.  Under section 329,
refunds of attorney compensation can be sought. Rule
9011/Rule 11 is also sometimes utilized. Referrals can
be made to the State Bar, but only after the grounds for
doing so are carefully analyzed and approved. Mr.
Feuerstein provided some examples of matters in
which enforcement was commenced. The case Gordon
v. Hines, involving improper bifurcation, was discussed.
Mr. Feuerstein also discussed the court’s little known 3-
judge disciplinary panel which seeks to address
attorney misconduct that is ongoing or has occurred in
several different cases before different judges.

Mr. Misken spoke on several Chapter 11 topics: trial
attorney assignments, high profile cases, competence
of debtor’s counsel, fee applications, disclosure
statement issues and Sub-Chapter 5 cases. Mr. Misken
noted that Chapter 11 cases are significantly more
complex than Chapter 7 cases. Also, the debtor-in-
possession has duties to the estate. Thus, the counsel
chosen must have the requisite skill and understanding
of such duties.  For these reasons, applications to
employ counsel are required for Chapter 11 cases, and
these applications are scrutinized by the U.S. Trustee.
Applications for approval of fees that exceed $100,000
are required to be submitted in Legal Electronic Data
Exchange Standard (LEDES) software format.
Disclosure statements will receive objections where
there are contradictions between the statement and
plan. The lack of an adequate liquidation analysis will
also likely draw an objection. As to Sub-Chapter 5
small business filings, Mr. Misken explained the
methods by which his office monitors and regulates
compliance with the Code and related rules.

Lastly, Mr. Feuerstein spoke on exculpation clauses
and discharges of third parties in Chapter 11 cases,
which are largely, but not entirely, prohibited by section
524. The cases , 67 F.3d 1394 (9thIn re Lowenschuss
Cir. 1995) and , 961 F.3d 1074Blixeth v. Credit Suisse
(9th Cir. 2020) were discussed.
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Program Summaries (cont.)
By Gary R. Wallace

In addition to the great detail provided by our speakers
during the seminar, a lengthy and still-more detailed
outline containing further discussion, case authorities
and reference links was provided to all registered
participants.

Separately, it was noted that Mr. Anderson was first
appointed as United States Trustee for Region 16 (the
Central District of California) on August 6, 2006, and
that he is the longest serving United States Trustee that
the Central District has ever had. The length of his
tenure is a tribute to his enduring integrity and hard
work, as well as an unwavering commitment to utilize
his discretion within the bounds of law for the best
interests of all people involved in the bankruptcy
process.

The next CDCBAA members meeting and Zoom MCLE
program will be held on July 9, 2022. The topic will be
“LIENS & MORTGAGES: ISSUES THAT ARISE IN
CHAPTER 7, 13 AND 11.” The speakers will include:
Jenny Doling of J. Doling Law PC, Steven Fox of The
Fox Law Corporation, Inc., Nicholas Gebelt of Law
Offices of Nicholas Gebelt, and Misty Perry Isaacson of
Pagter and Perry Isaacson, APLC.  We hope you will
join us.

cdcbaa PROGRAM SUMMARY 7-9-22

cdcbaa Holds S th Meeting and MCLE Program ofix
2022: "LIENS & MORTGAGES: ISSUES THAT ARISE
IN CHAPTER 7, 13 AND 11”

On July 9, 2022, the CDCBAA held its s th membersix
meeting and MCLE program of the year. To help
mitigate the spread of COVID-19, the meeting and
program were conducted as a live webinar via Zoom
video. The program topic was: "LIENS &
MORTGAGES: ISSUES THAT ARISE IN CHAPTER 7,
13 AND 11." The distinguished panel consisted of
Jenny L. Doling, Esq., Nicholas Gebelt, Esq., Steven R.
Fox, Esq., and Roksana D. Moradi-Brovia, Esq.
CDCBAA former president and current board member
Hale Antico moderated.

The panel discussed the many different types of liens
that exist. They explained how they differ and how
these differences matter in Chapter 7, 11 and 13 cases.

Ms. Doling began by informing participants that the
California state legislature is poised to pass new law,
SB 1099, which will effectuate several important
changes in bankruptcy law, including restoration of the
“ride through” for vehicles in Chapter 7 cases and
increased exemption amounts as well.

Mr. Gebelt spoke about lien avoidance and lien
stripping. He explained the difference between liens that

are consensual (such as a mortgage) and those that are
purely statutory (such as tax liens, mechanics liens and
HOA liens), and noted that, in general, statutory liens
may not be avoided. The exceptions to that general rule
were also discussed.

Judgment liens, which are involuntary/non-consensual,
can be avoided under certain conditions. 11 U.S.C.
section 522(f) is the enabling statute. The primary
inquiry in such a matter is whether the judgment lien
impairs an exemption. Only individuals, rather than
entities (which are not permitted to assert such
exemptions), qualify. Mr. Gebelt explained the
mechanics of how an impairment is calculated and
pointed that a motion can request that only a portion of
a lien be avoided where the lien only partially impairs
the exemption. The subject property must be valued as
of the petition date. He emphasized the importance of
serving all lienholders, not merely the particular
lienholder whose lien is the subject of the motion, with
the avoidance motion. He also noted an important
practice tip for practitioners: be alert to the possibility
that the underlying debt is nondischargeable. If the court
determines that the debt is nondischargeable under
section 523, then there may be no point in avoiding the
lien it secures because, after the court closes the case,
the creditor can simply file another lien.

Mr. Gebelt also discussed the mechanics of avoiding
nonpossessory, nonpurchase money liens on personal
property. These situations can arise when personal
property is pledged as collateral for a loan. It was noted,
however, that automobiles are not available for such
avoidance motions.

Ms. Doling pointed out that, under section 1322(c)(2),
when a client’s mortgage has come fully due or will
come fully due during the Chapter 13 plan period, the
mortgage must be paid in full. Practitioners should
address this issue early in a client relationship before
filing a Chapter 13 case because, for clients who cannot
afford to pay off the mortgage, a Chapter 13 case is not
right for them. Conversely, if the client can afford to pay
off the mortgage, a Chapter 13 may be ideal as the
mortgage will substantially decrease disposable income
and may allow for a plan with a very low percentage
payment to general unsecured creditors. Ms. Doling
also pointed out that, since federal tax liens cannot be
avoided, it is possible for trustees to “stand in the shoes”
of the IRS and sell the debtor’s property. Hence, it is
especially critical for practitioners to be certain at the
outset of client retention, what, if any tax liens, in
addition to any other liens, exist on the debtor’s
residence.

Fraudulent liens and related sections 547 and 548 were
also discussed as were several of the more important



Program Summaries (cont.)
By Gary R. Wallace
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Ninth Circuit and Supreme Court decisions, such as
Nobelman, Dewsnup  Lam Zimmer, and .

Ms. Moradi-Bravia discussed the importance of
establishing valuations as soon as possible, since doing
so can help with creditor negotiations. Also, if loan
payments resume promptly due to agreed upon
valuations with creditors, it can also help with the
feasibility of a plan. It was noted that Chapter 11
generally allows for more creativity than in Chapter 13
cases in designing a plan that utilizes negotiated values
and compromised/bifurcated liens.

The use of experts – appraisers, brokers, etc. – in
valuation was also discussed. Some important tips on
persuading judges to not merely split the difference
when competing values are presented were also
provided.

A very lengthy and detailed program outline containing
discussions, case authorities and sample motions was
provided to all registered participants.

The next members meeting and Zoom MCLEcdcbaa
program will be held on September 24, 2022. The topic
will be “UPDATES FOR THE CHAPTER 13
PRACTITIONER.” The speakers will include: Aki
Koyama | Senior Staff Attorney - Chapter 13 Trustee,
Kathy Dockery, Nancy Clark | Borowitz & Clark, LLP
and Misty Perry Isaacson | Pagter & Perry Isaacson,
APLC.  We hope you will join us.

Gary R. Wallace
Law Office of Gary R. Wallace
10801 National Boulevard, Suite 100
Los Angeles, CA 90064
Email: garyrwallace@ymail.com
Office: (310) 571-3511

Question from old bankruptcy lawyer:

Judge Jury, a judge made a ruling today that I think is
wrong. My client is adamant that I appeal but I'm afraid
the judge will be mad at me. Do you have a comfort
blanket I might use to quell my fears?

I recognize that all practitioners in a court where they are
likely to make repeated appearances before the same
judge - such as the bankruptcy court in the CD CA – are
worried that if they challenge the court’s ruling with an
appeal, that move will have a negative impact on their
representation of that party and perhaps other parties in
that courtroom. After all, the judge in question used his or
her authority and (hopefully) hard work and diligence to
make the ruling which the court thought was accurate and
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now you are disagreeing by filing the appeal. Is that an
afront to the judge? Will she or he hold that against you?
The answer unequivocally should be “no, never.”
Unfortunately, I know from personal observation that now
and then the answer might be different for a judge with a
petty personality, but that would never be a reason to not
notice the appeal.

Every trial level judge, whether in the federal system or
state court, knows the decisions he or she makes can be
appealed. We make the best call we can and if a party
thinks it is wrong, we get appealed. That is part of the job
– and in some odd way, a comforting part of the job. If we
tussle with a close question - and even vacillate about
whether our call is a correct one – knowing that there is
an option for appellate review by new eyes can make it
easier to make that tough decision. This is especially true
in the bankruptcy court, where ruling in a timely manner is
often critical to the success or failure of a case. It benefits
no one if the court dithers, asks for additional briefing
when everything has been briefed, or continues the matter
for a later ruling.  Most of us are able to make the call,
timely, because the losing party has a remedy. Therefore,
a judge should never take it personally if that appeal
occurs.  Certainly not against the attorney filing the Notice
of Appeal, as that person is diligently acting upon her duty
to zealously represent a client and doing what is in the
client’s best interest.  If the attorney believes the ruling is
substantively flawed or procedurally deficient, then of
course the NOA must follow.   It is a challenge to the
court’s ruling – not a personal attack on the judge.

I know, I know, there are exceptions. There are a few
judges (and I truly mean a small minority) who forget that
they wear a robe and play a role and if someone does not
like how they played that role, they might be challenged.
To those judges who have made it all personal, whose
ego is somehow on the line when they rule, the reaction is
less predictable.  So if you are before a judge who by
reputation lets his or her ego interfere with doing the job,
you might be more wary.  However, even if you fear that
outcome, you must nevertheless file that NOA if you agree
with your client that an appeal could be successful.  I am
not speaking here of a frivolous appeal; one with merit.  If
there is no merit, then you need to have that long, frank
talk with your client.

Is that comfort?  In most courtrooms, I would hope so. In
the rare exceptions, probably that won’t be the only issue
you have with that particular judge.
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the BAP office in Pasadena will get you a real person on
the phone happy to help you. As I said, dive in, the
water’s fine.
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