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We’re approaching autumn. That means the start of 
school, football, pumpkin spice everything, and this: 
welcome to our final cdcbaa newsletter of 2021, and the 
last of my second term as President of cdcbaa. We 
thought we were turning the corner against the pandemic. 
But, the dreaded Delta variant has affected many people, 
causing a new wave of cautions. With it, we as a society, 
and yes, attorneys helping people, have become 
somewhat accustomed to a new normal. This means 
embracing doing business remotely while trying to 
balance with safely connecting in-person.

With that, the cdcbaa is proud to announce that our 
membership continues to increase to over 215 members, 
despite the fact that the year is almost three-quarters over. 
The cdcbaa hasn’t seen membership levels this high since 
the Great Recession almost ten years ago. Much credit for 
our growth goes to Membership Chair David Shevitz, the 
cdcbaa board members on his committee, and their 
stalwart outreach efforts.

We’re almost two years into a global pandemic. One 
would think that with rising membership in a bankruptcy 
organization, consumer filings would be spiking with the 
now-mythical surge. Yet, filing numbers continue to 
surprise expectations. In 2021, filings for all chapters in 
the Central District are down about 13% from lockdown 
year 2020. And that showed a total 27% lower than 2019. 
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Chief Bankruptcy Judge Maureen A. Tighe of Woodland 
Hills, Calif., rejected the U.S.Trustee’s contention that 
Roman Catholic Archdiocese of San Juan, Puerto Rico v. 
Acevedo Feliciano, 140 S. Ct. 69 6 (2020), bars a 
professional from being compensated for services 
performed before the professional’s retention was 
approved by court order.

Judge Tighe held that Acevedo “does not change the 
existing authority of the court to approve employment that 
has commenced before the motion was brought.”

In Acevedo, the Supreme Court virtually banned the entry 
of orders nunc pro tunc, but Judge Tighe quoted the Ninth 
Circuit Bankruptcy Appellate Panel as interpreting 
Acevedo to mean “that jurisdiction in the federal courts 
must emanate from the United States Constitution or a 
statute and cannot be created by the actions of a court.” In 
re Merriman, 616 B.R. 381,39 2 (B.A.P. 9th Cir. 2020). 

Routine Retention Application Approved

In a chapter 7 case, the trustee filed what Judge Tighe 
called a “routine application” to retain accountants “for the 
usual necessary estate services.” The U.S.Trustee had no 
question about the accountants’ disinterestedness nor the 
necessity for the services.

Rather, the U.S. Trustee argued that the accountant could 
not be paid for services rendered before entry of the 
retention order.

“Unlike many sections of the Bankruptcy Code,” Judge 
Tighe said, “neither [Section 327 nor 330] has at emporal 
requirement for when the application should be filed.” In 
addition, she said, Bankruptcy Rule 2014 (a) “also has no 
deadline for filing the employment application.”

Judge Tighe cited several cases after Acevedo allowing 
retroactive application of bankruptcy court orders, 
including In re Miller, 620 B.R. 637 (Bankr. E.D. Cal. 
2020); In re Roberts, 618 B.R. 213, 217 (Bankr. S.D. Ohio 
2020); and In re Benitez, 2020 W L1272258,* 2 (Bankr. 
E.D.N.Y. March13,2020).

There is no statutory prohibition on retroactive retention 
orders, Judge Tighe said, because Section 327(a) 
requires the “court’s approval,” not the “court’s prior 
approval.” Furthermore, she said, there are circumstances 
where “professional assistance is needed before the 
noticed hearing [on a retention application] can be held.”

Judge Tighe explained that the ability to make retention 
retroactive“ is not license to wait in definitely for court 
approval.” When there has been a delay, the judge said 
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Thus far in 2021, only two months have broken 2,000 
Chapter 7 filings. In contrast, during the 2020 pandemic, 
eight months surpassed that benchmark. What goes down 
must go up, or so we believe.

The California eviction moratorium, which has protected so 
many renters, is set to expire on September 30, 2021. 
Mortgage forbearance programs are also set to end that 
day. September 30th is also the expiration of student loan 
forbearance. If not extended, any one of these events will 
impact consumers and filings, and we must be ready to help 
with compassion and skilled expertise.

There’s promising news which could help college graduates 
in the U.S. Senate. Two senators introduced a bipartisan bill 
which would make many student loans dischargeable in 
bankruptcy by amending 11 USC 523(a)(8). This potential 
student loan reform through bankruptcy is long overdue. 
The Fresh Start Through Bankruptcy Act is still in 
committee. However, it’s our hope that this bill will become 
law to help millions of struggling people discharge their 
school debt, so stay tuned.

One way to stay informed in this fast-changing world is the 
cdcbaa’s very popular MCLE programs. This month, I’ll be 
moderating a panel of Chapter 13 trustees’ staff attorneys. 
We’ll be discussing their offices’ measures in response to 
the pandemic such as the CARES Act. We’ll also take a 
look at their standard procedures, and where there is 
variance and agreement among the divisions to better help 
Chapter 13 bankruptcy attorneys.

Under the leadership of M. Jonathan Hayes and Roksana 
Moradi-Brovia, the cdcbaa continues to put on timely, 
informative, and popular programs to inform its members 
about developments in the law in an everchanging 
landscape. In May this year, Judge Mark S. Wallace and 
Judge Wayne Johnson led a discussion of lien-stripping and 
family law-bankruptcy crossover with CDCA. In June, we 
had fantastic programs on the developing issue of 706(b) 
conversions, as well as state court litigation. July saw two 
panels: one presenting on postpetition sales and another on 
nonattorney professionals in bankruptcy. A judge in 
attendance remarked both hours formed the best program 
they ever attended! The cdcbaa is appreciative to all those 
who give their time to present and help keep our members 
informed with the latest and best information.

Under the leadership of cdcbaa board member Keith 
Higginbotham (who also serves on the Bar Advisory Board), 
the cdcbaa is looking forward to gathering to host our 
annual Calvin Ashland Awards Dinner this November. We’ll 
be the awarding the honor of Judge of the Year to a 
deserving Chief Judge Maureen Tighe. This gala will be 
held in a ballroom atop the Universal Sheraton with a 
spectacular view overlooking the San Fernando Valley and 
Hollywood Hills, so you won’t want to miss out this 
November.

As always, I’m appreciative of the cdcbaa board of 
directors. Together, we accomplished so much these past 
two years. Marcus Tiggs led us on a migration of our 
popular listserv, and added our recorded programs to our 
updated website. Under the stewardship of Treasurer Jeff 
Hagen, the cdcbaa is financially healthy and strong. Hard-
working Daniela Romero edited this newsletter, and many 
others the past two years. And of course, my vice-president 
Lucy Mavyan has been key in helping out with numerous 
projects. She and Tamar Terzian reached outside of our 
district to partner with consumer groups in other states.

www.bklawyers.org Like us on Facebook 

Continued on Page 9

that “case law adequately addresses this situation.” She set 
out the “body of law [to determine] when a delay is too long 
to warrant the payment of fees ordenial of employment.”

“Imposing any nunc pro tunc requirements here where the 
application was brought timely is too broad and not 
necessary under Acevedo,” Judge Tighe held. Judge Tighe 
approved the retention as “a common and appropriate 
exercise of the trustee’s duties, performed without delay.” 
She said it “is important not to start treating timely 
employment applications as something extraordinary and 
unnecessarily erect additional costs and risks on the 
estate.”

Observations

Contrary to common understanding, the Latin phrase nunc 
pro tunc does not mean “retroactive,” although it has often 
been used (incorrectly) to mean “retroactive.”

Acevedo told us what nunc pro tunc actually means and 
when it may be used properly: The term is correctly used 
when a court took an action but failed to enter an order at 
that time. Beyond definitional clarification, Acevedo stood 
for the unremarkable proposition that a court may not enter 
an order effective as of adate when the court had no 
jurisdiction.

Under principles enunciated in Acevedo, there should be 
few circumstances when a bankruptcy court cannot make 
an order retroactive, because a bankruptcy court assumes 
in rem jurisdiction over the debt or and estate property on 
the filing of the petition.

That explains why a bankruptcy court can, for example, 
annul the automatic stay. The court possessed jurisdiction 
immediately on filing.

Acevedo could come into play if the court’s order depended 
entirely on personal jurisdiction over a nondebtor who was 
not yet subject to personal jurisdiction. Even so, the 
presence of estate property might bestow subject matter 
jurisdiction sufficient to have an effective order in the 
absence of personal jurisdiction over the nondebtor. In 
those circumstances, however, constitutional principles 
such as due process could come into play.

ABI EXCLUSIVE
Acevedo Doesn’t Bar Compensation for 
Services Before Entry of a Retention Order
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Contribute to the Newsletter

Don’t be shy! 
Get involved with the

cdcbaa newsletter 
by having your 

article or advertisement 
published in an upcoming issue.

Contact Newsletter Editor 
Daniela Romero at (626) 296-6971 

or daniela@dromerolaw.com 
for more information.
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Lawyers are People Too: 
An Interview with Nancy Clark
By M. Jonathan Hayes

Continued on Page 4

Jon:  Hi Nancy. Where were you born?   

Nancy:  I was born in Summit, New Jersey although we 
moved right after I was born.          

Jon:  Really. Where did you move to? 

Nancy:  We moved to Belgium, then Italy, then Costa Rica, 
Argentina, Uruguay for a couple years while we maintained 
residence in Argentina. When the military had taken control 
of the guerrilla war, we moved back to Argentina for three 
more years until my parents separated. 

Jon:  Whoa, whoa!  What’s with all the moving?  

Nancy:  After my father graduated from Yale with his 
masters in Business, he started training at Merck as a 
pharmaceutical sales executive which is why we moved so 
much. My father was born in Messina, Italy. My maiden 
name is Bonaccorso which is very Italian of course. My 
Mom was born in Providence, Rhode Island to Italian 
immigrants. All four of my grandparents were from Sicily. 
Anyway, because my father spoke Italian and grew up in 
Italy, Merck sent him abroad and that is how we ended up 
moving to so many different countries. It was normal for us 
to spend a few years in one place and then move. But the 
move from Argentina to Uruguay and back to Argentina 
was due to the guerrilla war. As an executive of a major 
corporation my father was a target for the guerrillas, who 
raised money by kidnapping executives and holding them 
up for ransom. The US government would not negotiate 
with terrorists, but the corporations would. My father was 
put on a list of executives that the guerrillas were planning 
to kidnap. The day my father got the letter, my mother told 
us to pack our bags because we had to get out of the 
country immediately. We jumped on the first plane out of 
Buenos Aires.  

Jon:  So, you speak Spanish I assume?

Nancy:  We always spoke English at home. Our second 
language was Italian but I have since forgotten it. But yes, I 
learned Spanish. I speak with an Argentine accent, but my 
vocabulary is limited because we moved back to the United 
States when I was 14. I didn’t speak Spanish again until I 
went to college and took Spanish literature classes.  

Jon:  Do you have brothers and sisters?

Nancy:  I have an older sister and two younger sisters, and 
a much younger stepsister and stepbrother from my 
father’s second marriage. My older sister was born in 
Rhode Island, my two younger sisters were born in Milan, 
and my stepsister and stepbrother were born in Buenos 
Aries. I think Dad was a little disappointed in not having any 
sons. He was thrilled when he adopted my stepbrother 
because he finally had a boy. Dad pushed us to become 
doctors and lawyers. He ended up with only one lawyer, no 
doctors. He was a type A personality, worked very hard, 
travelled a lot. He passed away a couple of months ago. 
My Mom is incredibly kind. She lives about a mile away 
from me in Burbank. She grew up in a working-class 
neighborhood in Providence, Rhode Island. That is why we 
moved to Providence when my parents split-up.   

Jon:  How did you like Providence?

Nancy:  It was kind of a culture shock. We went to a prep 
school that had gone co-ed the year before. It was a 
different world than what we had experienced overseas. I 
didn’t really fit in with the preppies. 

Jon:  Where did you go to college?

Nancy:   Boston University. It was close to home for me, a 
couple hours away. I double majored in History and Political 
Science. It was a good time for me.  

Jon:   Then on to law school?

Nancy:  I actually didn’t start law school for another seven 
years. I had thought about it but after college I moved to 
Lake Tahoe and from there to Australia for a while, then to 
Florida, New York and Atlanta where I owned a failing 
picture-framing store.  

Jon:  Why law school?

Nancy:  It was ingrained in me since I was little. When I 
was about seven, my parents were discussing firing a maid. 
I didn’t really know what that meant, but I knew it was bad. 
So, I argued with them about how unfair it was to put 
someone who was poor into the fire because they weren’t 
good at their job. They laughed at me, and from then on, 
my father called me “Defender of the Poor.”  And now I 
work in bankruptcy law! 

Jon:  So where did you go to law school?

Nancy:  I was living in Atlanta and my picture-frame 
business was failing. I did not want to go back to 
waitressing. My brother-in-law had gone to California 
Western School of Law. So, I applied there and a few other 
schools in So Cal. When I got accepted, I moved to San 
Diego. 

Jon:  Did you like law school?

Nancy:  I didn’t like the Socratic method. One class I 
remember our Torts Prof. Jan Stiglitz really laid-in to a 
student which I thought was unfair. I was really bothered by 
it and went to his office later to tell him how I felt. We talked 
about it and after that he became one of my favorite 
professors. I wasn’t on law review, but I wrote for the school 
newspaper and joined the moot court team which I 

cdcbaa Programs
Upcoming Calendar

October 9, 2021

Mind your Ps & Qs (and Os): 
The 522 (Homestead) Exemptions

11:00am - 1:00pm

Speakers:
Brandon J. Iskander | Shulman Bastian Friedman & Bui LLP

Derek W. May | Law Office of Derek W. May

November 04, 2021

2021 Calvin Ashlan Awards Dinner: Join us for a 
Celebration to Honor the Hon. Maureen A. Tighe

Reception: 6pm | Dinner & Awards: 7pm

RSVP by October 21, 2021

To Help Mitigate the Spread of COVID-19, 
this CLE Program will ONLY be available 

as a WEBINAR via Zoom
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2021 Board & Chairs Lawyers are People Too: 
An Interview with Nancy Clark
Continued
enjoyed. I didn’t take bankruptcy and had no clue that I 
would ever do bankruptcy for a living.  

Jon:  What did you do after law school?

Nancy:  I worked at the San Diego District Attorney’s 
Office while I was waiting for the bar results. I worked in 
their Child Support Division. Then, I moved to Los Angeles 
and did some immigration work but that didn’t work out.   

Jon:  Then on to Borowitz & Clark?

Nancy:  Yes. I saw an ad which caught my eye because it 
said no experience necessary. That was me. They hired 
me. I’ve been with them for 20 years now. I remember 
telling Erik Clark that I was about to get married and my 
new last name would be Clark. So, some people might 
think I was the Clark in Borowitz & Clark. He laughed and 
said no problem whatsoever.  

Jon:  Do you like practicing bankruptcy law?

Nancy:  Well, I like bankruptcy, but I can’t actually say I 
like being an attorney but that’s complicated. Not long after 
I started with Borowitz & Clark, the 2005 amendments 
came along. I was just learning how things worked and 
now there were huge changes. But I worked at it. It took 
years to get a firm grasp of the different bankruptcy code 
sections. I used to marvel at people who could recite code 
sections from memory and now I’m the one doing that 
(laughing). I joined the Central District Consumer 
Bankruptcy Attorneys Association, of course, which has 
great seminars. Soon after, I was invited to join the Board, 
and I was very privileged to be the President for two years.  

Jon:  How has business been in the pandemic? 

Nancy:  Well, I’m working from home entirely, the whole 
office is except a couple staff people who are in the office 
every day. I really miss talking to my colleagues in Court. 

Jon:  How is your son Luca?

Nancy:   He’s 16! As everyone knows, he is autistic. I try to 
bring awareness about autism to people I meet. I am very 
lucky because Luca is verbal and is doing well in school. 
He will have two years of AP Calculus by time he 
graduates. He’s a senior this year and we have a whole 
new set of challenges facing us when he graduates.

Jon:  What does Nancy Clark 
do when the lawyer hat is off?

Nancy:  I love hiking! We live 
next to Griffith Park. Luca and I 
hike every weekend often for 
three-four hours.  It’s a great 
way to bond.  We hike three-
four times a year with Judge 
Jury, and sometimes with 
Summer Shaw.  Judge Jury 
picks the best places to hike.

http://www.bklawyers.org
http://www.bklawyers.org
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Question from old 
bankruptcy lawyer: 
  
Judge Jury, chapters 13s 
are such a huge amount of 
work. Do you have any 
pointers on avoiding 
common mistakes?   

Response from Judge 
Jury:

Of course! I will focus on some of the most common 
mistakes that I can recall seeing with a short 
comment on how to avoid. In no particular order of 
frequency, other than number 1 overwhelms all 
others.

1. Debtors spend their tax refunds which they owe 
to the trustee. I had between 400-600 MTD’s 
calendared yearly on this issue. Advice:  In 
January of every year remind your debtor not to 
spend the refund, ever. Once they have it in 
hand, make them turn it over to you. You can 
send it to the trustee but if they have an 
emergency need, file the MoMod to use it before 
it is spent.

2. Debtors’ income goes up as reflected by tax 
returns turned over to trustee and trustee files a 
MoMod, almost always contested. Advice: look 
at the returns before they are sent to the trustee 
and get out in front of it.

3. Debtor defaults on current direct mortgage 
payments, resulting in need to defend MRS. 
Advice: onerous as it might seem, have them 
make those payments through your office so you 
already have on hand the record of payments 
and know in advance when a default has 
occurred. Second best, have them copy you 
with evidence of payment when they do it 
directly, like a copy of money order, ACH receipt, 
or whatever they receive when they pay by 
phone or online.

4. Debtor and counsel confuse secured debt with 
lease or other executory contract payment in 
default. This occurs most commonly when the 
debtor lives in a mobile home, with a default on 
the space rent and a default on the secured 
loan. One goes in the secured class for cure 
over 60 months. Rent is executory contract and 
must have a prompt cure, 2-3 months as rule of 
thumb. Advice:  the “new” plan form I helped 
create made a careful distinction between the 
two and I always talked about it at the brown 
bags. Use the plan form carefully. Red flag is 
they live in a mobile home on rented space.

Practice Tips from 
Hon. Meredith Jury (Ret.) Support the cdcbaa

cdcbaaThe  strives to provide quality 

continuing legal education and events. 

The following sponsorship 

opportunities are available:

MCLE Program Sponsorship

Table at MCLE annual case review and 
symposium and 5 minutes to present to 
membership at start of meeting $500

Table at MCLE events other than annual case 
review and symposium and 5 minutes to 
present to membership at start of meeting 
$250

*$50 Discount per event if agree in advance to 
sponsor more than two events per year (i.e., 
$600 instead of $750 if sponsor three 
programs). Note: we reserve the right to book 
additional sponsors.

Newsletter Sponsorship

Newsletter Business Card Size Ad $250/issue 
(1 issue); $150/issue (3 issues)

Newsletter 1/4 Page Ad $350/issue (1 issue); 
$250/issue (3 issues)

Newsletter 1/2 Page Ad $500/issue (1 issue); 
$300/issue (3 issues)

Newsletter Full Page Ad $ 00/issue (1 issue)  8 ;
$700/issue (3 issues)

*Discounts available for multiple issues. 

Calvin Ashland Awards Dinner Sponsorship

Awards Dinner Table Sign: 
$150 per sign, 3 for $250, 7 for $500

Awards Dinner Announcement, 
Honorable Mention $500 - in addition to at least 
one table sign, sponsor sign, or winner’s table

 Contact Jeffrey Hagen at (818) 305-6452 
or jeff@hagenhagenlaw.com 

for more information.

Continued on Page 6

Hon. Meredith Jury
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5. Watch out for HOA’s. Do not fight them. The 
typical HOA claim is 25% defaults on 
assessments and 75% attorney’s fees, which 
they have a right to under statute and CC&R’s. 
Advice: If not already too late (fees are already 
extensive) have the debtors pay them asap, even 
before you file if possible. Negotiate the claim and 
avoid claim objection which will result in more 
fees being added. Caveat: also, review their 
billings. They were often grossly inflated with staff 
or paralegal time automatically put into the 
billings for work never needed or never done.

6. Failure to respond to an objection by secured 
creditor to Notice of Final Cure.  First, until 
someone gives me a case to take to the BAP en 
banc or directly to the circuit, the judges will deny 
their discharge for not being current, so if they are 
current, you must say so loud and clear. If you 
just ignore the objection, the next thing you know 
your debtor will not have a discharge, the case 
will be closed without one, and they will get a 
foreclosure notice on their front door. Advice: read 
it and respond. I know, I know, there are no funds 
on hand to pay your fees. But those fees will be 
less – billed directly to the client – than if you 
ignore it.

7. Counsel does not get fairly compensated for 
supplemental work because the flat fee is too low 
for what you did. Advice: keep your time, always. 

Practice Tips from 
Hon. Meredith Jury (Ret.)
Continued cdcbaa PROGRAM SUMMARY 5-8-21

cdcbaa Holds Fifth Meeting and MCLE Program of 
2021: "Family Law and Bankruptcy Crossover/Lien 
Stripping"

On May 8, 2021, the cdcbaa held its fifth members 
meeting and MCLE program of the year. To help 
mitigate the spread of COVID-19, the meeting and 
program were conducted as a live webinar via Zoom 
video. The program contained two topics: (1) "Family 
Law and Bankruptcy Crossover, and (2) Lien Stripping." 
The distinguished panel featured the Hon. Mark 
Wallace, Judge of the United States Bankruptcy Court 
for the Central District of California (Santa Ana division), 
the Hon. Wayne Johnson, Judge of the United States 
Bankruptcy Court for the Central District of California 
(Riverside division), and attorney Summer Shaw of 
Shaw & Hanover, PC. cdcbaa President Hale Antico 
moderated.

During the first hour of the presentation, Judges Wallace 
and Johnson discussed the definitions of community 
property and separate property in California, and the 
law’s presumptions as to same. Additional discussion 
ensued regarding, inter alia, (1) the effect of transfers of 
community property into trusts (e.g., transfers into 
revocable trusts can usually be ignored by creditors and 
trustees), (2) the ways in which a bankruptcy estate can 
acquire an interest in a non-filing spouse’s separate 
property (e.g., when community property is used to pay 
expenses of separate property), (3) the priority of 
spousal obligations under the Code, and (4) the 
obligations of a debtor’s new spouse (to the extent of 
his/her community assets) for the spousal obligations of 
that debtor to his/her former spouse. Ms. Shaw 
emphasized the importance of being able to confirm, 
(usually through title tracing) that separate property is 
indeed separate. She noted that good recordkeeping by 
the debtor is usually critical to a successful defense 
against contrary assertions by trustees and/or creditors. 
Ms. Shaw also pointed out the importance of obtaining 
signed conflict waivers when representing married or 
separating couples.

During the second hour of presentation, Judge Johnson 
lectured on the key general principals of lien stripping.  
Initially, it was noted that the definition of judicial lien for 
purposes of lien stripping matters is found at section 
101(36), and that there is an important distinction 
between judicial and consensual liens. Judge Johnson 
also pointed out that section 522(f) is only available for 
consumers protecting exemptions. Then, using prepared 
fact patterns, he explained how and when lien stripping 
might be available in Chapter 7 and Chapter 13 cases.  
Judge Johnson read from, and explained, the primary 
applicable Code language – i.e., sections 506(a)(1), 
506(d), 506(f)(1) and (2), 1123(b)(5) and 1322(b)(2) – 
for each situation. He also explained how several 
seminal cases have interpreted these sections, such as: 
Dewsnup v. Timm (debtor cannot strip down an 
undersecured lien on real property using Section 506 in 
Chapter 7), Nobelman v. American Savings Bank 
(stripping down a claim secured by the debtor’s 
residence in Chapter 13 is not permitted), Lam v. 
Investors (In re Lam), and Zimmer v. PSB Lending 
Corporation (Nobelman notwithstanding, section 

Program Summaries
By Gary R. Wallace

In the prior issue of the newsletter 
my colleague Masako Okuda 
presented ten tips to make a 
chapter 13 case more successful, 
highlighting issues applicable to 
many, if not all, chapter 13 cases. 
As a companion article I want to 
list documents that the Chapter 13 
Trustee will likely request as part 
of her duty to investigate the 
financial affairs of the debtor (11 
U.S.C. §1302(b)(1)) in certain 
situations. Providing these 

documents as soon as practicable will allow the more 
expeditious confirmation of a successful chapter 13 plan.

(1) If there is a pending marital dissolution action the 
Trustee may request the petition and response, if any. 
Property listed therein may be property of the estate over 
which the bankruptcy court may have exclusive jurisdiction.

(2) If community property was divided as part of a marital 
dissolution within 4 years of the filing of the petition, either 
by the court or by a marital settlement agreement, the 
Trustee may request the final dissolution order and any 

Chapter 13 Success: Documents That 
The Trustee Will Likely Request
By Sean O'Hair

Continued on Page 9
Continued on Page 7
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Continued on Page 8

1322(b)(2) does not prohibit a debtor from modifying the 
rights of a holder of a secured claim on the debtor’s 
principal residence if the lien securing the claim is totally 
unsecured).   

An extremely valuable 188-page treatise-like outline, 
containing many case citations and summaries, was 
presented to all registered participants.

The next cdcbaa members meeting and Zoom MCLE 
program will be held on June 12, 2021. The topic will be 
“Conversion: Deep Dive on 11 U.S.C. Section 706(b)).”  
We hope you will join us.

cdcbaa PROGRAM SUMMARY 6-12-21

cdcbaa Holds Sixth Meeting and MCLE Program of 
2021: "The Fight Against an Alarming Trend: Section 
706(b) Motions, and State Court Comes to 
Bankruptcy Court"

On June 12, 2021, the cdcbaa held its sixth members 
meeting and MCLE program of the year.  To help 
mitigate the spread of COVID-19, the meeting and 
program were conducted as a live webinar via Zoom 
video. The program topic was: " The Fight Against an 
Alarming Trend: Section 706(b) Motions, and State 
Court Comes to Bankruptcy Court." The distinguished 
panel featured local practitioners Nicholas Gebelt, Esq., 
James Selth, Esq., and Robert Aaronson, Esq.  cdcbaa 
President Hale Antico moderated.

As our learned speakers explained, the trend which is 
causing concern for individual debtors and their counsel 
is the filing of motions (usually by trustees) pursuant to 
11 U.S.C. section 706(b) to convert individual Chapter 7 
cases to Chapter 11. Section 706(b) states: “On request 
of a party in interest and after notice and a hearing, the 
court may convert a case under this chapter to a case 
under chapter 11 of this title at any time. These 
conversion motions are being filed as to individual 
debtors whose debts are not primarily consumer in 
nature (i.e., primarily business debt), and typically only 
when such debtor’s income substantially exceeds 
his/her expenses. While it is true that section 707(b) 
contains its own dismissal provisions when an individual 
debtor’s income exceeds his/her expenses, section 707 
is expressly limited to individuals with primarily 
consumer debt. So, the critical distinction to keep in 
mind is this: just because an individual with primarily 
business debt is exempt from section 707(b)’s mean’s 
test (and thereby also exempt from the dismissal 
language contained therein), that same debtor (with 
primarily business debt) may find himself/herself the 
subject of a conversion motion under section 706(b).    

Another driving force behind section 706(b) motions is 
the inability to utilize the “for cause” and “including” 
language contained in section 707(a) to obtain dismissal 
in business debt individual cases. While case law is a bit 
thin on this issue, at least one court in the 9th Circuit has 
determined that an “ability to repay” is not a sufficient 
basis for dismissal under 707(a) in non-primarily 
consumer debt cases. See In re Motaharnia, 215 B.R. 
63 (Bankr. C.D. Cal. 1997)(“there is no evidence that 
Congress intended for [ability to pay] to be considered 
cause under section 707(a)”).

The speakers suggested several ideas for opposing a 
section 706(b) motion (or at least reducing the chances 

that one will be filed). First, it was noted that, because 
such motions will not likely be granted after a discharge 
has been entered, counsel should be very reluctant to 
agree to extend the time for entry of a discharge.  
Second, there are several decisions which the speakers 
noted (and which are contained in their handout) which 
have found that these motions are an unauthorized end-
run around the limitations of section 707(b), and that 
section 706(b) was never intended to permit such a 
strategy. Other decisions discussed by the speakers 
have observed that section 706(b) cannot be used to 
force an individual debtor into a repayment plan. Still 
other cases have found that the debtor’s interests 
(including his/her right to obtain a “fresh start”) are at 
least relevant factors in deciding whether such a motion 
should be granted. It was further noted that such 
motions rarely have traction in court unless the 
income/expense disparity is extreme. Constitutional 
arguments arising from the Thirteenth Amendment’s 
prohibition against involuntary servitude may also help, 
since they are analogous to the concerns and 
restrictions applicable to Chapter 13 case conversions.  

Our speakers also discussed which debts are 
“consumer” and which are “business” for filing purposes.  
Involuntary debts are not consumer debts.  Thus, tax 
debts are not consumer debts. See Westberry, 215 F.3d 
589 (6th Cir. 2000). It is possible that certain medical 
debts (normally considered consumer debts) may 
qualify as nonconsumer debt when they arise from an 
emergency. See, e.g., In re Sijan, 611 B.R. 850 (Bankr. 
S.D. Ohio 2020).  Student loan debts are more 
complicated, with the litmus test being the “primary 
purpose” for which the debt was incurred. Under the 
same approach, a personal home loan for the debtor’s 
residence is normally a consumer debt. See In re Kelly, 
841 F.2d 908 (9th Cir. 1988); but see In re Cherrett, 873 
F.3d 1060 (9th Cir. 2017) (business reason 
predominated in purchase of temporary second home).

A valuable 49-page outline, containing many case 
citations and summaries, was presented to all 
registered participants.

The next cdcbaa members meeting and Zoom MCLE 
program will be held on July 10, 2021. The topic will be 
“Non-Attorney Professionals in Bankruptcy.”  We hope 
you will join us.

cdcbaa PROGRAM SUMMARY 7-10-21

cdcbaa Holds Seventh Meeting and MCLE Program 
of 2021: "Sales in Bankruptcy plus Non-Attorney 
Professionals in Bankruptcy”

On July 10, 2021, the cdcbaa held its seventh members 
meeting and MCLE program of the year.  To help 
mitigate the spread of COVID-19, the meeting and 
program were conducted as a live webinar via Zoom 
video. The program topics were: "Sales in Bankruptcy 
plus Non-Attorney Professionals in Bankruptcy."  The 
distinguished panels featured local practitioners Ron 
Bender, Esq., Stella Havkin, Esq., and Steven R. Fox, 
Esq. Also included were Richard J. Laski, founder and 
managing director of Wilshire Partners of CA, LLC.  
Additionally, Chapter 7 Trustees Jeffrey I. Golden, Wes 
Avery and Nancy Zamora appeared. cdcbaa President 
Hale Antico moderated.

Program Summaries (cont.)
By Gary R. Wallace
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The Sales in Bankruptcy presentation addressed a 
multitude of subtopics, including: (1) sections 724 and 
726 issues (i.e., subordination of tax liens and avoidance 
of portions of liens), with In re Bolden, 327 BR 657 
(Bankr. CD Cal. 2005) as a guide; (2) how to determine 
whether the debtor resides in a property for homestead 
purposes, using In re Gilman, 887 F.3d 956 (9th Cir. 
2018) for guidance; (3) how to deal with community 
property interests; (4) post-petition appreciation which, 
according to In re Viet Vu, 245 BR 644 (9th Cir. BAP 
2000), goes to the estate; and (5) the debtor’s obligation 
to reinvest homestead proceeds, as discussed in In re 
Jacobson, 676 F.3d 1193 (9th Cir. 2012). The panel also 
discussed how auctioneers are employed pursuant to 
the guidelines set forth in the United States Trustee’s 
supervisory instructions memorandum to trustees.

The program on Non-Attorney Professionals began with 
an explanation of how professionals are defined under 
bankruptcy law.  It was observed that, while the Code 
does not provide a definition of what constitutes a 
“professional,” section 327(a) is clear that an attorney, 
an accountant, an appraiser and an auctioneer do 
constitute “professionals.” It is equally clear from that 
section that this is not all encompassing, since the 
phrase “or other professional persons” is included. The 
panel proceeded to explain how case law has further 
defined that term. Examples of additional persons not 
expressly identified in section 327, but nonetheless 
found to be professionals, were presented (e.g., an 
officer or a director of a corporate debtor, the general 
partner or the managing member of an LLC can be a 
“professional.” See Matter of Concrete Prod., Inc., 208 
B.R. 1000 (Bankr. S.D. Ga. 1996)). The panel also 
explained that reason why the Code requires that 
professionals be employed with Court authorization is to 
control administrative expenses, prevent unwarranted 
and gratuitous claims and unqualified professionals, and 
avoid conflicts of interest and cronyism. It was further 
noted that the debtor is rarely in a good position to make 
these calls. The panel then explained the process to 
obtain court authorization for employment of non-
attorney professionals, including dealing with objections 
and fee applications. Finally, the panel discussed 
practical issues involved in choosing and retaining 
professionals, such what skills are needed, how much 
the debtor can afford, and the interpersonal styles and 
compatibility of certain professionals.

Several detailed outlines were provided to all registered 
participants.

The next cdcbaa members meeting and Zoom MCLE 
program will be held on September 18, 2021. The topic 
will be “Meet the Chapter 13 Trustee’s Staff Attorneys.”  
Our panelists will include Aki Koyama| Staff Attorney for 
Chapter 13 Trustee Kathy Dockery, Brian Wirsching|Staff 
Attorney for Chapter 13 Trustee Amrane Cohen, Masako 
Okuda|Staff Attorney for Chapter 13 Trustee Nancy 
Curry, and Renee Blume|Staff Attorney for Chapter 13 
Trustee Elizabeth Rojas. We hope you will join us.

Meet The Judge: Chief Judge Tighe
IN SECTION: FEATURE
BY JENNY L. DOLING
The United States 
Bankruptcy Court for Central 
District of California serves 
the most populous and 
diverse judicial district in the 
country. Its Chief Judge is 
the Honorable Maureen A. 
Tighe. Chief Judge Tighe 
presides over bankruptcy 
cases in the San Fernando 
Valley Division. She was 
appointed as a United States 
Bankruptcy Judge on Nov. 
24, 2003 by the United 
States Court of Appeals for the Ninth Circuit and was 
appointed to a second 14-year term in November 2017. 
She became the district’s Chief Bankruptcy Judge on 
January 1, 2019. Judge Tighe hails from New Jersey where 
she obtained her B.A. from Douglass College of Rutgers 
University, and her law degree from Rutgers Law School-
Newark.

Her career includes serving as the United States Trustee 
for the Central District of California for five years, and for 
various periods also for the Districts of Southern, Eastern, 
and Northern California and Nevada, Hawaii, Guam and 
the Northern Mariana Islands. She was an Assistant U.S. 
Attorney in Los Angeles where she was the Deputy Chief, 
Major Frauds Section and started the district’s Bankruptcy 
Fraud Task Force. She spent a few years in private practice 
at Sullivan and Cromwell in New York following a clerkship 
with U.S. District Judge Harold Ackerman, District of New 
Jersey.

I had the honor of interviewing Chief Judge Tighe via 
Zoom. We marveled at how different the world is now 
compared to a year ago. I asked Judge Tighe how the 
pandemic has affected her. With a positive and practical 
voice, she explained that it has been a challenge, not 
without lessons learned.

"I hope we can keep thinking out of the box after we are not 
forced to do so."

"As far as pandemic lessons, I think I learned how much 
more effective we can be with video appearances and still 
keep costs down. But I also learned I miss the casual 
conversations with the bar and the staff at work and in-
person events. I really miss our visits from school children 
and the mock trials. I really like not driving as much," she 
said.

Judge Tighe took a special interest in understanding how 
the COVID-19 pandemic has affected bankruptcy practice 
in the Central District. She requested the Bar Advisory 
Board assist the Bankruptcy Court in determining which 
emergency changes instituted this past year should be 
continued or discontinued when the COVID-19 risk is 
abated. A survey currently circulates in the Central District 
that when concluded will hopefully assist the members of 
the judiciary in shaping a better future and the 
administration of justice. Judge Tighe said, "I hope we can 
keep thinking out of the box after we are not forced to do 
so."

Continued on Page 9
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President’s Message 
Continued From Page 2
And all this doesn’t even mention how tremendous the 
cdcbaa board of directors was in adapting. Responding to 
pandemic safety measures about social distancing, we 
went from an educational organization that presented 
primarily in person, to one that pivoted to be transformed 
overnight to online-only, with eight webinars a year, each 
attended by hundreds of people. The feedback gathered by 
board member Gary Wallace shows that all this was done 
by providing outstanding customer service. And for that, I 
can only give enormous credit to the longtime heart and 
soul of our organization, celebrating her 10th year helping 
people, our skilled and talented administrator, Linda.

It’s been an exciting two years, and the cdcbaa is in 
fantastic shape to face a future that’s as unpredictable as 
life since 2020 has been. It’s been my honor serve cdcbaa 
and its members while working shoulder-to-shoulder with 
our many stakeholders and partners as we weathered 
through a devastating global pandemic. I’m humbled by our 
members and board to have been provided this honor, and 
I look forward to continuing to support the cdcbaa in the 
years ahead. 

Hale Andrew Antico is President of the cdcbaa and has 
practiced bankruptcy law in Palmdale and Santa Clarita for 
almost 20 years.

I asked Judge Tighe what she enjoyed most about 
presiding over Consumer Bankruptcy cases. She said she 
enjoys the human stories and insights into people’s lives 
and how bankruptcy can provide people with hope when 
they are at their lowest. She likes being involved in the 
possibility of a better outcome for people through our 
bankruptcy system of laws.

"A good consumer bankruptcy lawyer knows consumer 
bankruptcy law, understands the goals of the client, is 
candid with the court when needed, can usually resolve 
disputes cost-effectively and has the ability to explain the 
law and hard choices to the client in a way they can 
understand," said Tighe. She complimented NACBA for its 
efforts to educate the consumer bar. She says the 
educated attorneys make a noticeable difference and she 
recognizes their role is often one of attorney and social 
worker when dealing with consumer debtors.

On a personal note, Judge Tighe shared an interesting 
story that our readers may not know. She adopted her 
daughter when Republican Pete Wilson was Governor of 
California. Governor Wilson had strong policies, one of 
which was a crackdown on gay adoption. Despite having 
fostered her daughter for nine months and receiving 
glowing reports from the Department of Child Services, the 
Department was forced to recommend against gay 
adoption. The matter went to court. Tighe says it was the 
most nerve-racking time of her life to be in the middle of a 
political issue while trying to start her family. Ultimately, the 
court approved the adoption. Judge Tighe’s daughter is 
now grown and is a pastry chef.

It was a pleasure interviewing Judge Tighe. She supports 
the debtors’ bar, a Chapter 13 debt limit increase, and 
recognizes that a Chapter 13 case may well be a success, 
even if there is no discharge. Her colleagues and counsel 
who appear before her greatly respect her. She exudes 
professionalism, fairness and integrity.

Meet The Judge: Chief Judge Tighe
IN SECTION: FEATURE
Continued from page 8

property distribution order. The division of community 
property as part of a marital dissolution are transfers for 
fraudulent conveyance purposes.

(3) If the debtor is liable for a domestic support obligation 
the Trustee will request the claimant’s contact information 
in order to comply with her duty under 11 U.S.C. 
§1302(d)(1). Please provide this information before the 
meeting of creditors. The Trustee may request a copy of 
the order establishing the obligation to verify its terms and 
whether the obligation may terminate during the chapter 13 
plan term.

(4) If the debtor is a plaintiff in pending litigation the Trustee 
may request a copy of the operative complaint and a copy 
of the docket to verify the status and potential valuation of 
the case as an asset of the estate.

(5) If the debtor is repaying a retirement account loan the 
Trustee will request a copy of a loan statement that 
indicates when the loan will be paid off. As Ms. Okuda 
pointed out in the prior newsletter, the plan payment must 
increase when the loan is paid off.

(6) If the debtor is paying life insurance premiums the 
Trustee may request a copy of the policy. Depending on the 
type of policy, the expense may not be permitted. According 
to the U.S. Trustee’s statement of position on the chapter 
13 disposable income test only amounts for term life 
insurance may be included on the means test. 

(7) Finally, always be prepared to document every source 
of the debtor’s income. Bare declarations claiming receipt 
of cash income will rarely suffice. 

The earlier the Trustee has these documents in relevant 
cases, the sooner that any issues can be resolved and the 
plan confirmed.

Chapter 13 Success: Documents That 
The Trustee Will Likely Request
Continued
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