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Hello, and thanks for reading our 2nd cdcbaa newsletter of
2020, in this very unusual, historic, and extraordinary year.
In our first cdcbaa Newsletter in January, I wrote that 2020
is sure to be an exciting year, and it certainly has been so
far, for reasons that no one anticipated.

In March, a virus threat emerged in the U.S. In response
to the emerging COVID-19 coronavirus pandemic, state
and local authorities issued “shelter-in-place” orders. This
effectively quarantined California’s residents, and most
businesses closed. However, the CDCA bankruptcy
system quickly adapted and continued to function as all of
our lives were thrown into upheaval.

I’m particularly grateful for the tremendous problem
solving and communication from Chief Judge Tighe and
the Central District of California judges, Peter Anderson
and the Office of the United States Trustee, Kathy
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Suspended Corporations
Are Only Mostly Dead
By Wayne Silver
Suspended corporations have long fascinated me. They
seem to exist in some legal netherworld.

“Wandering between two worlds. One dead, the other
powerless to be born. With nowhere yet to rest my head,
like these, on earth I wait forlorn. Their faith, my tears, the
world deride—I come to shed them at their side.”
(Matthew Arnold – from the Grand Chartreuse)

If you practice bankruptcy law for any length of time,
sooner or later you will face the question of how to deal
with a suspended corporation, which cannot function for
any business purpose. McLaughlin Land & Livestock Co v.
Bank of America, Nat’l Trust & Savings Ass’n, 94 F.2d 491,
493 (9th Cir. 1938).

A suspended corporation also lacks standing to bring suit
in federal court, Christian & Porter Aluminum Co., 584
F.2d 326, 331-32 (9th Cir. 1978), and is disabled from
participating in litigation activities. Leasequip, Inc. v.
Dapeer, 103 Cal.App.4th 394 (2002).

Making things even more challenging, some courts have
found a suspended corporation cannot even retain an
attorney to act on its behalf. Signal Data Processing, Inc.
v. The Rex Humbard Found., 651 N.E.2d 498, 501 (Ohio
App. 1994). For all intent and purpose, a suspended
California corporation is mostly dead.

Can a Suspended Corporation File Bankruptcy?

Given this long settled precedent, is it possible a mostly
dead entity that cannot function for any business purpose
and lacks standing to sue in federal court can
nevertheless retain a bankruptcy attorney and file for
bankruptcy in a federal bankruptcy court?

Let’s say it’s not impossible. After all, as Billy Crystal said
in the Princess Bride, “there is a big difference between
mostly dead and all dead. Mostly dead is slightly alive.”
And as it turns out, a suspended corporation is indeed
slightly alive. It can file for bankruptcy, In re Feature
Homes, Inc., 116 B.R. 731, 733 (Bankr. E.D. Cal. 1990),
and may resume business once the suspension is lifted.
United States v. 2.61 Acres of Land, 791 F.2d 666, 668
(9th Cir. 1986).
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Contribute to the Newsletter

Don’t be shy! Get involved with the
newsletter by having yourcdcbaa

article or advertisement
published in an upcoming issue.

Contact Newsletter Editor Daniela Romero
at (626) 296-6971 or daniela@dromerolaw.com

for more information.
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Campbell and the Clerk’s Office, and the many individual
Chapter 7 and Chapter 13 trustees and their hard-working
staffs in creating new General Orders, procedures, and
accommodations during a frantic time to keep operations
running. Despite the uncertainty around us, all involved
exhibited tremendous teamwork with the cdcbaa and the
debtors’ bar in general.

The result was a justice system for consumer debtors that
kept functioning – while most other Federal and State
courts were closed. Suddenly, 341(a) meetings were
being held telephonically. Court hearings were being held
by phone and Zoom, and many attorneys used CourtCall
for the first time. Cases kept being filed, and through it all,
everything just kept working. It was like a surprise drill to
refuel an airplane in midair. Today the plane continues
flying at cruising altitude.

During this time, also kept hosting its MCLEcdcbaa
programs, but due to the virus pandemic, we quickly
switched over and adapted to an online-only webinar
format. Our April CARES Act and SBRA Subchapter V
program got high marks for its subject-matter and
timeliness. We continue putting on fantastic content, due
in large part to the phenomenal efforts and intense
dedication of our Program Chair, Roksana Moradi-Brovia.

I’m grateful for the board of directors in acdcbaa
challenging year. Our membership totals reached 176
attorneys so far in a year where we haven’t met in the
same room since February. This may be a harbinger of
the future, as many expect that bankruptcy filings will
dramatically increase in the months ahead due to the
millions left jobless by COVID-19.

No one truly knows if what’s coming is a tsunami or a
ripple. But whatever lies ahead, it’s reassuring to know
that the bankruptcy stakeholders in the Central District of
California are creative, hard-working problem solvers.
Whatever happens is sure to be interesting, as our vibrant
organization adapts to a changing landscape to help
those who most need it with expertise, truth, and
compassion.

Hale Andrew Antico is President of the cdcbaa, and has
practiced bankruptcy law in Palmdale and Santa Clarita
for over 15 years.

Suspended Corporations
Are Only Mostly Dead
Continued from Page 1
But wait. Under clearly established law, a corporation or
other artificial entity cannot appear in federal court unless
it is represented by counsel. See, e.g., Rowland v.
California Men’s Colony, Unit II Men’s Advisory Council,
506 U.S. 194, 201-02 (1993) If a suspended corporation
cannot enter into contracts (such as fee agreements with
attorneys), is the right to seek bankruptcy protection
illusory?

What’s the point of being able to file for bankruptcy if the
suspended corporation cannot retain an attorney to
represent it before (or after) the bankru
ptcy is filed?

Lack of Standing or Capacity to Sue?

On May 29, 2020 the California Appellate Court in Arturo
Rubinstein v. Paris P. Fakheri (“Rubenstein”) dealt with the
assignment of a loan by a suspended California
corporation, and analyzed the issue not as one of
standing, but rather as capacity to sue.

Standing goes to the jurisdiction of the court, and is a
defense that can be raised at any time. Capacity to sue is
an affirmative defense that can be forfeited.
Does this help our beleaguered debtor’s attorney getting
ready to file a bankruptcy for the suspended corporation?
Absolutely.

The Rubenstein court found a contract made by a
suspended corporation is not void, but is only voidable “at
the instance of any party to the contract other than the
taxpayer.” (Rev. & Tax. Code, § 23304.1, subd. (a).)

Our debtor’s attorney thus has a fee agreement that
cannot be voided by the suspended corporation, and like
magic, the suspended corporation is reborn in bankruptcy
court as a debtor and properly represented by its intrepid
counsel.

The Takeaway

If the bankruptcy of choice is a Chapter 11, the corporate
suspension is almost irrelevant, because the “debtor-in-
possession” is once removed from the suspended
corporation with a life of its own. Well, sort of. That concept
deserves a separate post.

What about a Chapter 7? (Also worthy of a separate post.)
A party to the voidable fee agreement “other than the
taxpayer” may exercise its right to declare a contract void
only by seeking that relief in a lawsuit, subject to the
requirement that the corporate taxpayer be allowed “a
reasonable opportunity to cure the voidability.” (Rev. & Tax.
Code, § 23304.5.)

So a Chapter 7 trustee is likely precluded from seeking to
void the attorney’s fee agreement, and the suspended

Continued on Page 4
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cdcbaa Programs
Upcoming Calendar

September 12, 2020
Collateral Estoppel/ Claim Preclusion with

Judge Merideth Jury, Judge Taylor,
and Jonathan Hayes

October 10, 2020
Bankruptcy Criminal Fraud,
BPPs and Hijacked Cases

The program will be held online via Zoom to

mitigate the spread of the COVID-19 virus.

11:00am-1:00pm

2 Hours of MCLE Credit Provided

Behind the scenes, Chapter 7
Trustees spend a lot of time
preparing for 341(a) meeting of
creditors.  Here are some tips for
consumer attorneys to ensure
smooth meetings:

1. Provide the requested
documents to the trustee at
least seven days prior to the
scheduled 341(a) meeting, or
sooner!  If the debtor has an
interest in real property, submit
the mortgage statement(s) in
advance to avoid a continuance.

2. Tax returns and bank statements do NOT need to be
redacted if uploading through a document portal
system, as those systems already have built-in, secure
encryption systems.

3. If the debtor has ever used an unauthorized Social
Security Number or ITIN, file a declaration prior to the
341(a) meeting. Make sure the declaration includes the
unauthorized number, an explanation of the
circumstances for the unauthorized use of the number,
and debtor’s prior addresses for the past six years.

4. During telephonic 341(a) meetings, please keep your
phones on mute.  Never put the phone on
hold—sometimes the “hold” feature plays background
music which can be heard by all parties on the
teleconference line.  Share this information with your
clients prior to the meeting as well.

5. If your client will require an interpreter, notify the trustee
in advance—it ensures a more efficient 341(a) meeting.

5 Things Trustees Wish You Knew
by Lucy A. Mavyan

Let’s have a real conversation about what a homestead
exemption is and what it means to everyday people
because the arguments I’ve heard against a homestead
exemption that simply protects the average priced family
home are nonsensical.

I reviewed my consultations for the past two years.  I have
71 families I could not help because the current homestead
exemption is grossly inadequate in California. These
people could not file a chapter 7 or 13. They could not
afford the chapter 13 plan payments. They could not afford
to refinance because they could not afford the higher
mortgage payment or even qualify for the refinance. Most of
those people were elderly, who make up the fastest
growing demographic filing for bankruptcy protection. When
they have non-exempt equity, they have no choice but to
NOT file a bankruptcy. Often, the only option is to obtain a
reverse mortgage and negotiate with creditors, which then
creates 1099 cancellation of debt income and IRS
problems. It is a bad situation. But, for those under 62, it is
even worse, as they cannot qualify for a reverse mortgage
and have no other viable options.

California’s homestead is average.  Fifty percent (50%) of
states have an unlimited or better homestead exemption
than CA. It is not about a dollar figure. It is about protecting
the average family home and you cannot do that with the
exemption we have now. It is no fault of the California
homeowner that our median priced home is what it is. The
exemption is about protecting the average home, not the
dollar figure. The average family home should never be at
risk. In 1978 the HSE protected 92% of the home value.
Today, it is less than 15%. That is simply unacceptable.

Even if a home is sold, the debtor cannot keep the money.
The exempt proceeds MUST be rolled into a new
homestead within 6 months or the exemption is lost. This is
difficult.  It is difficult to get a new home immediately after
BK with only $75,000-$100,000, and even harder in high
dollar real estate markets or markets with multiple offers
driving the prices out of reach. The intent and purpose of
the homestead exemption is to ensure the debtor simply
walks away with nothing more than the homestead he had,
not a boat load of cash, as the debt buyers and many
trustees inaccurately portray.

The arguments that banks are negatively affected and will
tighten lending criteria are a crock. Banks are not
negatively affected by the homestead exemption. Banks
have voluntary liens, not involuntary liens. Banks are better
protected when the home is protected and when debtors
can discharge debt that may have otherwise affected their
ability to pay their mortgage loans. Banks have not steered
away from lending in the 50% of states with unlimited or
higher homestead exemptions. They will not abandon
California, the fifth largest economy in the world.

The argument that fraudsters will take advantage is

Conversation About The
Homestead Exemption
by Jenny Doling

Continued on Page 6
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Jon: Judge Tighe, thank you for doing this interview with
me. Where were you born?

Judge Tighe: In Neptune, near Asbury Park, New Jersey.
I'm a Jersey Shore girl, the area where Bruce Springsteen
is from.

Jon: Ha! Tell me about your parents and your family.

Judge Tighe: My grandfather was a fire chief in Asbury
Park for a long time. My father was a New Jersey pay-
phone collector for N.J. Bell. He knew the state inside and
out because of his job. I think he knew where every pay-
phone in the state was located. He was studying for the
priesthood when he had to go to the hospital one day. He
met my mother who was a student nurse there and
immediately decided not to be a priest (laughing).

Jon: What did you learn from your parents?

Judge Tighe: Pragmatism. Both were very down to earth
people. They taught me to use your gifts for good. My
father was active in the civil rights movement. He always
stood up for the downtrodden. My mother was a nurse and
always helping people. I had a very happy upbringing.
There were six kids, I'm the second oldest. You know, a
good ol' Irish Catholic family.

Jon: You went to Rutgers undergrad?

Judge Tighe: Yes, Douglass Residential College at
Rutgers University in New Brunswick, New Jersey which
was women only. I majored in German because I always
had the idea that I wanted to do something internationally
and that seemed like a good path to get there. I studied in
Germany during college and even backpacked around
Europe for six months. After I got my degree, I took two
years to run an international student exchange program.

Jon: When you came home, you decided to go to law
school?

Judge Tighe: No, after college I got a job in New York City
doing international high school study abroad programs for
two years. My dad is the one who suggested to me that I
might like law school. I wasn't sure but I applied to night
school at Rutgers in Newark. By the time class was ready to
start, I decided to go full time.

Jon: How was your law school experience?

Judge Tighe: I enjoyed the intellectual rigor. I realized
quickly that with a law degree I had a chance to make a
difference.

Jon: Any favorite classes or favorite teachers?

Judge Tighe: I enjoyed Constitutional Law. My professor in

Judges are People Too:
An Interview with Judge Maureen Tighe
By M. Jonathan Hayes

Continued on Page 5

corporate debtor can thus appear in bankruptcy court
through counsel.

How about a creditor – could it declare the fee agreement
void? Probably not, because a non-party has no right to
challenge the validity. Cal-Western Business Services, Inc.
v. Corning Capital Group, 221 Cal.App.4th 304, 313
(2013).

Bottom line, suspended California corporations can retain
counsel and file for bankruptcy, proving they are indeed
slightly alive.

Suspended Corporations
Are Only Mostly Dead
Continued from Page 2
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con law was Arthur Kinoy, a fascinating man. He was one
of the founders of the Center for Constitutional Rights in
New York City. The first day of class he pulled out this little
well-worn pocket size copy of the Constitution. To this day I
have a copy in my briefcase. When I got married, my wife
and I gave our guests little Constitution books as gifts. It's a
small but powerful document that requires our government
to treat us equally and respect our fundamental rights,
including my right to marry the woman I love.

Jon: Did you study full time?

Judge Tighe: Yes. I washed dishes at night to bring in a
little money. For one semester, I ran the German House on
campus which paid my room and board. I worked through
school and managed to finish in three years with only a
small amount of student loans. I enjoyed everything about
the experience.

Jon: What did you do after law school?

Judge Tighe: First I clerked for District Court Judge
Harold Ackerman in Newark for two years. He was a
wonderful man. I loved being a clerk and being involved in
chambers. I think that's why today I have so many interns,
it's such a wonderful experience. Then I went to the Wall

Street firm of Sullivan & Cromwell in New York City. The
big money was too good to pass up. But I didn't really
enjoy that experience.  It was really heavy duty civil
litigation, very taxing work where you basically had no life
beyond the work. I left after two years.

Jon: What came next?

Judge Tighe: I had my eye on being a federal
prosecutor, prosecuting white collar crimes.

Jon: Where did that come from?

Judge Tighe: I just don't think it's right for people to
cheat other people and get away with it. I wanted to be
part of the effort to stop it.  I was looking to the U.S.
Attorney's Office in New York and New Jersey but they
had a hiring freeze at the time.  I was recruited by the U.S.
Trustee in Los Angeles to start a Bankruptcy Fraud Task
Force, a specially funded program at the U.S. Attorney's
Office dealing with bankruptcy fraud. I thought I would
stay in Los Angeles for three or four years. Ha!

Jon: How was that experience?

Judge Tighe: I loved it! It was an amazing experience.  I
got to do trials, appeals, and lots of different things,
working with victims and trying to help. I spent ten years
there and was ultimately involved in prosecuting other
types of white collar crimes.

Continued on Page 6

Judges are People Too:
An Interview with Judge Maureen Tighe
Continued from Page 4
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Support the cdcbaa
The strives to provide qualitycdcbaa

continuing legal education and events.
The following sponsorship opportunities are available:

MCLE Program Sponsorship

Table at MCLE annual case review and symposium and 5 minutes to
present to membership at start of meeting $500

Table at MCLE events other than annual case review and symposium
and 5 minutes to present to membership at start of meeting $250

*$50 Discount per event if agree in advance to sponsor more than
two events per year (i.e., $600 instead of $750 if sponsor three
programs). Note: we reserve the right to book additional sponsors.

Newsletter Sponsorship

Newsletter Business Card Size Ad $250/issue (1 issue); $150/issue (3
issues)

Newsletter 1/4 Page Ad $350/issue (1 issue); $250/issue (3 issues)

Newsletter 1/2 Page Ad $500/issue (1 issue); $300/issue (3 issues)

*Discounts available for multiple issues.

Calvin Ashland Awards Dinner Sponsorship

Awards Dinner Table Sign:
$150 per sign, 3 for $250, 7 for $500

Awards Dinner Announcement,
Honorable Mention $500 - in addition to at least
one table sign, sponsor sign, or winner’s table

Contact Jeffrey Hagen at (818) 305-6452
or jeff@hagenhagenlaw.com for more information.

Jon: Then you became the U.S. Trustee?

Judge Tighe: Yes, being a trial lawyer isn't really
conducive to being a  primary parent. I was thinking at the
time of doing something else so I could spend more time
with my daughter. Being the UST was a wonderful job but
it wasn't really less time. I learned so much about how the
bankruptcy system works and talking to the different
players, trying to resolve many different issues so the
system works for everybody.

Jon: Do you recommend becoming an attorney as a
career I mean?

Judge Tighe: Probably no.  It's a tough profession. It's a
good choice if you are passionate about it. But you have to
work unbelievably hard to do a good job for your client.
There are no shortcuts, people are depending on you.

Jon: Then you became a judge?

Judge Tighe: Yes. This is such a great job! It is so much
more enjoyable than I expected. I can work on cases as
much as I think is necessary, irrespective of the dollar
amount involved. Being the Chief has been a challenge so
far, a little crazy. The learning curve was steep. There's no
book for what we have been facing, first with the
government shutdown and now the pandemic. But I have
great colleagues and of course Kathy Campbell is
amazing. She helps me a ton. I think many of the changes
the last few months may become permanent. We are
reaching out now to learn from attorneys how the changes
are working.

Jon: What does Judge Tighe do on weekends when there
is a little time to focus on other things?

Judge Tighe: I try to get outdoors, walking and hiking. I'm
trying to spend more time with my wife and daughter.

Jon: Do you have any advice for attorneys?

Judge Tighe: Be a
problem solver. This is not
just checking boxes. And
don't take things personally.
You can and should have
your positions and
advocate for your clients.
That is what we do, but try
to be part of the solution.
This is not about you.

Judges are People Too:
An Interview with Judge Maureen Tighe
Continued from Page 5

Conversation About The
Homestead Exemption
Continued from Page 3
comical, at best. There is no doubt bad apples will get
through the system, they always do. But we do not limit the
protections for the masses, the honest but unfortunate
debtors, because a few fraudsters may get by. This is a
rare occurrence.

Regardless of what our state homestead exemptions are,
the U.S. Bankruptcy Code implemented additional
safeguards in the 2005 Bankruptcy Abuse Prevention and
Consumer Protection Act.

If you are a debtor moving to CA from another state to take
advantage of a higher homestead exemption, that strategy
fails. You must be domiciled in the state where you file for
at least 730 days before you can use that state’s
exemptions. This quashes the forum shopping argument.

In addition, if you purchased your home within 1215 days
(3yrs. 4mo’s) before filing, your homestead exemption is
limited by the Bankruptcy Code to $160,375. This does not
apply if you bought your current home with equity from a
prior California home. This prevents debtors from sinking
non-exempt funds into a home to claim a higher
homestead exemption.

The homestead is also limited to $160,375 if the debtor
owes a debt arising from –
Continued on Page 7
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Question from old bankruptcy lawyer:

Judge Jury, I got chastised by a judge recently for filing
evidentiary objections with no argument, just the table of
question and objection, i.e., "testimony par. 6 such and
such"; Objection "Lack of Personal Knowledge and
Authentication (FRE 602, FRE 901), Improper Expert
Opinion (FRE 702)."  I thought that was the way we are
supposed to do it.  Do you think I should add some
argument? A little at least? The local rule (below) is not
much help.

Response from Judge Jury:

Yes.  We (judges) hate written evidentiary objections
where the objecting party just strings together a whole
series of objections with no argument.  By the end, I just
ignored that type of objection. They need to be specific
and a little argument will more likely get a ruling. Too
many counsel just object to everything and throw in the
kitchen sink.

Follow up question (sheepishly):

Thanks. This is hugely helpful. The objection I'm doing
now is so obvious that I don't have to say much but it
didn't look right saying nothing but the boilerplate
objection.  I heard a state court judge say once before a

Practice Tips from
Hon. Meredith Jury (Ret.)

(1). Any violation of the Federal securities laws...;
(2). Fraud, deceit, manipulation in a fiduciary capacity or
reckless misconduct with the purchase or sale of any
security...
(3). Any civil remedy under section 1964 of title 18; or
(4). Any criminal act, intentional tort, or willful or reckless
misconduct that caused serious physical injury or death to
another individual in the preceding 5 years.
(5). You are convicted of a felony.

We are already facing a national homelessness crisis, and
we are on the cusp of an eviction and foreclosure crisis.
The last thing we need is to jeopardize the average family
home, stability in families, stability in neighborhoods, yank
children from their schools, and face further mental health
consequences associated with losing a home.

Creditors and trustees have enjoyed a windfall for far too
many years while California’s homestead exemption was
outpaced by our skyrocketing home prices. The homestead
exemption does not impair voluntary liens, such as loans
secured by the home. But, when the honest but unfortunate
debtor suffers financial loss, it protects that debtor from
debt buyers and judgment creditors forcing the sale of the
family home.

We have given far too much to corporate America. It is
about time we pass a bill that offers some protection to
every single homeowner or future homeowner in California,
and around the country. The California State Senate
passed SB 832 (32-1) and the California State Assembly
passed AB 1885 (60-14) with overwhelming support. The
Bill now sits on the Governor’s desk for signature.  Once
signed, it takes effect immediately to raise the homestead
to at least $300,000 and a maximum of $600,000,
depending on the median priced home in the county in
which the home is located.

The adequacy of the homestead exemption affects every
single California resident and homeowner. None of us
knows when we will face a financial or medical catastrophe.

I urge you to call Governor #Newsom in support of
#AB1885. If you are not in California, I urge you to form a
committee to address the homestead exemption in your
state.

Jenny L. Doling, Esq.
Certified Bankruptcy Specialist
Member, Board of Directors of NACBA
J. Doling Law, PC
36-915 Cook Street, Suite 101
Palm Desert, CA 92211
(760)884-4444
www.jdl.law
jd@jdl.law

Conversation About The
Homestead Exemption
Continued from Page 6

Continued on Page 10
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cdcbaa PROGRAM SUMMARY 1-18-20

cdcbaa Holds First Meeting and MCLE Program of 2020:
"14th Annual Review of 9th Circuit Decisions on
Bankruptcy in 2019”

On January 18, 2020, the held its first memberscdcbaa
meeting and MCLE program of the year at Southwestern
Law School. Continuing a now popular tradition, the
program featured, for the fourteenth consecutive year, a
review of the prior year's notable decisions on
bankruptcy. The distinguished panel was led by past
president M. Jonathan Hayes, who moderated, and
featured the Honorable Christopher Klein, bankruptcy
judge for the Eastern District of California, and the
Honorable Julia Brand, bankruptcy judge for the Central
District of California and member of the Ninth Circuit
Bankruptcy Appellate Panel.

A detailed handout prepared by Mr. Hayes, which
contains summaries of more than forty recent decisions
from the United States Supreme Court and courts within
the 9th Circuit (as well as a few outside our circuit), was
available to all attendees. Many of the summarized 2019
cases were discussed and commented on by the panel
during the two-hour presentation. Such case discussions
included the Supreme Court's decision in Lorenzen v.
Taggart (In re Taggart) 587 U.S. ___, 139 S. Ct. 1795
(2019), in which the Court announced its “fair ground of
doubt” standard as a defense to civil contempt. The
panel also discussed the very recent 9th Circuit
Bankruptcy Appellate Panel’s holding in Freeman v.
Nationstar Mortgage, LLC (In re Freeman), 2019 WL
5584884 (in California, a lien does not exist
independently of the underlying debt, so satisfaction of
that debt satisfies the lien). The 9th Circuit Bankruptcy
Appellate Panel's holding in Highland Greens
Homeowners Assn of Buena Park v. de Guillen, 604 B.R.
826 (HOA recorded notice of lien for delinquent amounts
does not secure amounts accruing after recordation of
the lien) received discussion. Several decisions in which
the right to attorneys’ fees was at the heart of the dispute
were discussed, such as Philips v. Gilman (In re Gilman),
603 B.R. 437 (9th  Cir. BAP) (post state court judgment
adversary litigation was enforcement of a judgment for
purposes CCP section 685.040) and Asphalt
Professionals, Inc. v. Davis (In re Davis) (unpublished)
2019 WL 2931668 (generalized contractual language
permitting attorney’s fees to prevailing party can be a
basis for awarding attorney’s fees to a debtor who
prevails in a Section 523(a)(2) proceeding). A number of
decisions affecting Chapter 13 practice also received
significant discussion, such as Orsa v. Negra (In re
Negra), 2019 WL 507516 (Bkrtcy, C.D. Feb. 2019) (res
judicata can apply in a second Chapter 13 case to an
order disallowing a claim in the first Chapter 13 case
even though the first case is subsequently dismissed with
no discharge).

The judges also discussed some practical tips for
counsel involved in bankruptcy litigation. For example,
they stressed the importance of keeping in mind the
different standards of review for matters on appeal. It was
observed that, while prevailing on summary judgment is

certainly a good result, in some cases it may be better
to obtain a judgment with strong factual findings after
trial so as to bring into play the more challenging ‘abuse
of discretion’ review standard on appeal rather than the
‘de novo’ or ‘clear error’ standards after a matter-of-law
summary judgment ruling.

The program was well-attended and, by all accounts,
well-received.

The next members meeting and MCLE programcdcbaa
is scheduled for February 29, 2020 at Southwestern
University. The topic will be "Regulating the Conduct of
Consumer Debtor Lawyers and Interplay Between 11
U.S.C. §§ 329(b), 526 and 707(b)(4) and the Federal
Rules of Bankruptcy Procedure 2017 and 9011." We
hope to see you there.

cdcbaa PROGRAM SUMMARY 5-30-20

cdcbaa Holds Fourth Meeting and MCLE Program of
2020: "INTRODUCTION TO THE SMALL BUSINESS
CHAPTER 11 – SBRA”

On May 30, 2020, the held its fourth memberscdcbaa
meeting and MCLE program of the year. To help
mitigate the spread of COVID-19, the meeting and
program were conducted as a webinar via Zoom video.
The program topic was "INTRODUCTION TO THE
SMALL BUSINESS CHAPTER 11 – SBRA." The
distinguished panel was moderated by our President,
Hale Antico, and featured Aki Koyama, Esq. (staff
attorney to Chapter 13 Trustee Kathy Dockery), Nancy
Clark, Esq., Nicholas Gebelt, Esq. and our former
president, M. Jonathan Hayes, Esq.

The panel discussed the most significant changes to
Chapter 11 practice stemming from the newly enacted
Small Business Reorganization Act (11 U.S.C. Sections
1181 – 1195; “SBRA”), which is found at Subchapter V
of Chapter 11 and became effective on February 19,
2020. The panel discussed the eligibility requirements,
such as whether an individual can be an SBRA debtor
(answer: yes) and the debt ceiling requirements
($2,725,625 but temporarily raised to $7,500,000 during
the coronavirus pandemic). The SBRA also eliminates
creditors’ and equity securities holders’ committees,
unless the court orders otherwise for cause. Also
noteworthy is the elimination of the disclosure
statement requirement. The panel also noted that only
the debtor can file a plan under the SBRA. However, it
must, absent extenuating circumstances, be filed within
90 days from the petition date.  Furthermore, the
absolute priority rule been eliminated as a requirement
as well.

The panel also explained how the Coronavirus
Economic Stabilization Act (“CARES”) modified several
bankruptcy code sections, including section 101 of the
bankruptcy code to exclude from the definition of
current monthly income payments received under the
National Emergencies Act (which addressed the
coronavirus disease). It also modified sections 1325
and 1329 of the Code, respectively, to exclude such

Program Summaries
By Gary R. Wallace

Continued on Page 9
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Program Summaries (cont.)
By Gary R. Wallace

payments from the definition of disposable income and
to permit post-confirmation plan modification if the
debtor experiences material financial hardship due to
that disease.

Several detailed handouts were provided to all
participants, including a power point presentation,
materials prepared by Mr. Hayes and a highly
informative article written by Mr. Gebelt. The program
was once again well-attended and, by all accounts,
well-received.

The next members meeting and Zoom MCLEcdcbaa
program is scheduled for June 13, 2020. The topic will
be “SHOULD I APPEAL?: A Simple Roadmap to
Bankruptcy Appeals.” The anticipated speakers will
feature the Honorable Meredith Jury (Ret.), former
bankruptcy judge for the Central District of California
and Ninth Circuit Bankruptcy Appellate Panel, Chad
Hess, Esq. of Marshack Hayes, LLP, and Summer
Shaw, Esq. of Shaw & Hanover, PC.

We hope you will join us.

cdcbaa PROGRAM SUMMARY 6-13-20

cdcbaa Holds Fifth Meeting and MCLE Program of
2020: "SHOULD I APPEAL?: A Simple Roadmap to
Bankruptcy Appeals"

On June 13, 2020, the held its fifth memberscdcbaa
meeting and MCLE program of the year. To help
mitigate the spread of COVID-19, the meeting and
program were conducted as a webinar via Zoom video.
The program topic was “SHOULD I APPEAL?: A
Simple Roadmap to Bankruptcy Appeals.” The
distinguished panel was moderated by our President,
Hale Antico, and featured the Honorable Meredith Jury
(Ret.), former bankruptcy judge for the Central District
of California and Ninth Circuit Bankruptcy Appellate
Panel, Chad Hess, Esq. of Marshack Hayes, LLP, and
Summer Shaw, Esq. of Shaw & Hanover, PC.

The panel addressed the panoply of issues facing an
appellant. These include the importance of framing the
issue correctly and making a strong record from which
a successful appeal can be taken by preserving issues
and objections. Special mention was made of the
importance of making sure that (if possible) tentative
rulings that become final rulings are included verbatim
(not merely by reference) into an order that becomes
part of the record. The panel also addressed the
standard of review: i.e., de novo versus clear
error/abuse of discretion and the harmless error
standard. The complexities and deadlines that are
frequently encountered in designating the record were
also discussed. The separate but related issue of
whether and how to obtain a stay pending appeal was
discussed. The panel also explained the pros and cons
of appealing to the BAP versus the District Court.

A helpful handout was also provided to all participants.
The program was once again well-attended and, by all
accounts, well-received.

The next members meeting and Zoom MCLEcdcbaa
program is scheduled for July 18, 2020. The topic will
be "Meet the Chapter 7 Trustees.” Our speakers will
include Nancy Zamora (Woodland Hills), Tom Casey
(Orange County), Jeremy Faith (Santa Barbara), Larry
Simons (Riverside) and Sam Leslie (Los Angeles).
We hope you will join us.

cdcbaa PROGRAM SUMMARY 7-18-20

cdcbaa Holds Sixth Meeting and MCLE Program of
2020: "Meet the Chapter 7 Trustees”

On July 18, 2020, the held its sixth memberscdcbaa
meeting and MCLE program of the year. To help
mitigate the spread of COVID-19, the meeting and
program were conducted as a live webinar via Zoom
video. The program topic was “Meet the Chapter 7
Trustees.” The distinguished panel was moderated by
our President, Hale Antico and one of our directors,
Lucy Mavyan.  It featured trustees Nancy Zamora (San
Fernando Division), Tom Casey (Santa Ana Division),
Jeremy Faith (Santa Barbara Division), Larry Simons
(Riverside Division) and Sam Leslie (Los Angeles
Division).

The seminar proceeded mostly as a question and
answer session, with many questions taken from
participants via a convenient Zoom feature which
allowed our moderators to view questions first, and
then present them to the panel in an organized format
for response. An additional feature of Zoom that our
moderators utilized was the instant poll which allowed
participants to respond to questions put to them (such
as, at this seminar, “are you seeing an increase in
bankruptcy filings since covid-19?” Answer: most said
about the same).

The panel addressed a multitude of procedural and
substantive issues. For example, they explained how
they are handling the remote appearance 341(a)
meetings, how frequently they are making follow-up
referrals to the US Trustee, their view of the current
state of real property values in the Central District, and
whether their own caseloads have increased. More
specialized legal issues were presented and answered
as well, such as: how they typically handle situations in
which the debtor holds bare legal title to real property,
but arguably not equitable title. The topic of recently
divorced debtors was discussed. The trustees noted
that divorce decrees in which title to real property is
determined are not immune from attack. It was also
noted that, when divorces are followed soon after by
bankruptcy filings, the trustees are likely to seek the
filings in that divorce case because such filings will
almost always contain representations of assets and
liabilities by the parties.

The trustees also warned counsel to be alert to
community property issues when only one spouse files
because, consistent with law, the trustees will seek to
administer all community property, not just the debtor’s
half of it. Issues involving the individual debtor’s

Continued on Page 10
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interest in private corporations and limited liability
companies was discussed, with the trustees stating that
they would look to such facts as: whether it is/was
owned by a sole member; its distributions; whether
personal guarantees of its indebtedness were given by
the debtor or anyone else; the nature of the business
(service versus goods); and how much cash flow was
being generated. The trustees mentioned that they might
get an accountant involved to review the entity’s records
and tax returns before making any decisions.

Other issues discussed included the estimated costs to
the estate when selling real property (answer: typically
6% with a range of 4-8%), and how subsequent estate
tax filing requirements (along with possible capital gains
issues) are handled. The trustees also explained how
they generally handle situations in which a Chapter 7
debtor requests conversion to Chapter 13 because
nonexempt assets are discovered post-petition. Another
question posed was whether, and under what conditions,
they have employed debtor’s attorneys to assist in
recovery of assets, especially if the debtor was a plaintiff
in pre-filing litigation that debtor’s counsel was handling.
The trustees pointed out the rule of Lamie v. United
States Trustee, 540 U.S. 526 (2004) (11 USC §330(a)(1)
does not authorize compensation awards to debtors’
attorneys from estate funds, unless they are employed
as authorized by §327. If the attorney is to be paid from
estate funds under §330(a)(1) in a chapter 7 case, he
must be employed by the trustee and approved by the
court).

Finally, and although perhaps well understood by all
conscientious practitioners, each trustee reemphasized
the continued importance of mutual cooperation, prompt
communication and respect between debtor’s counsel
and the trustees as essential to avoiding unnecessary
adversarial proceedings.

A helpful handout, which included a contact list of
Central District Chapter 7 trustees and a copy of the
Chapter 7 trustee handbook, was also provided to all
participants. The program was once again well-attended
and well-received.

The next members meeting and Zoom MCLEcdcbaa
program is scheduled for September 12, 2020. The topic
will be "Collateral Estoppel/Claim Preclusion.” Our
speakers will include Hon. Meredith Jury, (Ret.), Hon.
Laura Taylor (Chief Judge of the US Bankruptcy Court –
Southern District of California), and Jonathan Hayes,
Esq.

We hope you will join us.

Gary R. Wallace
Law Office of Gary R. Wallace
10801 National Boulevard, Suite 100
Los Angeles, CA 90064
Email: garyrwallace@ymail.com
Office: (310) 571-3511

trial that if anyone tried to argue their objections, he would
embarrass them in front of the jury.  He said, "If I don't
know why you're making the objection after 35 years of
doing this, I should step down."

Follow up response:

That was a jury trial - live - where it is very easy for a
court to make an oral ruling.  Written objections where
they throw in several all at once is a totally different
picture.  One reason I would not allow testimony by
declaration for trial was because of the ease of ruling on
oral objections versus those in writing.  Bad enough I had
to do it for summary judgment motions and some other
contested matters, but why would I ever undertake that
task where a live trial would be so efficient?  Law clerks
who never practiced law are no help on evidentiary
objections. You have to do it.

Local Bankruptcy Rule 9013-1(i)(2)
(2) An evidentiary objection may be deemed waived
unless it is (A) set forth in a separate document; (B) cites
the specific Federal Rule of Evidence upon which the
objection is based; and (C) is filed with the response or
reply.

Practice Tips from
Hon. Meredith Jury (Ret.)
Continued from Page 7
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