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From the President
By: Louis J. Esbin
esbinlaw@sbcglobal.net

At the end of my prior President’s message, I stated:
“We are those that are in the unenviable position to be witness to the greatest and most profound shift in U.S. economic history.”
April 20, 2008, was the third anniversary of signing
into law the Bankruptcy Abuse Prevention Consumer Protection Act. On April 22, 2008, oil hit an all time high
of $119.90 per barrel. Since September 2007 the Federal
Reserve has slashed its key interest rate 3 points in an effort to cushion the U.S. Economy from the “credit crisis;”
the term used to describe the train wreck following 6 years
of uncontrolled credit advances and “hands off” monetary
policy by the Federal Reserve. The dollar has sunk against
the Pound Sterling, Euro, Canadian Dollar and almost every other currency. Housing prices have plummeted. Short
sales, foreclosures, and REO bus tours have replaced mul-

tiple offers. Full price offers, nonetheless any offer, are
a thing of the past. Bankruptcy Court real property valuations, the “Lam Motion,” are becoming more common
place. What happened?
While we bemoaned the emptying of the bankruptcy
pipe line following October 17, 2005, we were also observing how all around us banks were lending and consumers
were spending. A sort of game of musical chairs, Russian
roulette call it, was going on all around the country, and
certainly California was no exception. As long as banks
were lending and consumers were fogging the mirror, the
game continued to be played. What would cause it to stop?
Basic economic theory of supply and demand; prices
set in the marketplace, was being supplanted by an endless
supply of money – Dollars, Euros, Pounds, etc. As long as
loans were being consumed, Wall Street supplied product
for hungry investors chasing ever higher returns. And, so,
what was created was an artificial demand for credit causing an artificial increase in price pressure upon a relatively
constant supply of collateral to secure those loans. Home
builders could only build so many units, but not enough to
curb rising prices based upon the demand.
At the same time, inflationary pressure upon the price
of building supplies caused by the growing economies of
India, China, South Korea and the former Eastern Block

Judge Vincent Zurzolo and M. Jonathan Hayes Presenting
“Review of 2007 Published 9th Circuit Cases”

Valley Division. Justin Harelick chairs the cdcbaa Pro
Bono-Self Help Desk Committee. Hank Toles, Jim King,
Justin Harelick, David Lally, and others have volunteered
their time to provide guidance to debtors qualifying for assistance; without providing legal advice – go figure! The
cdcbaa is now working to create a video presentation to reduce the lag time between self help clinics. We hope to
have that video stream through our website so that debtors
may access the presentation and identify members to assist
them in obtaining the seemingly elusive “fresh start.”
In the face of near daily news of hardship, two of our
members selflessly contribute their time and expertise to
assist the less fortunate. Congratulations to our own Hank
Toles and Faye Barta for being awarded the William J. Lasarow Award for Outstanding Pro Bono Service in
Bankruptcy. They are examples of what the cdcbaa
stands for and was created to
foster. Hank and Faye, we
are grateful for your efforts!
The cdcbaa, with over
126 members (a big round of
applause for our membership
chair, Paul Winkler), continues to provide near monthly
MCLE programs, sponsoring
the Inn of Court, our own Yahoo! Group listserv (a forum
of questions and answers), and is working on sponsoring
brown bag lunches in Los Angeles and the San Fernando
Valley. We were there to congratulate Judge Goldberg on
his retirement, and on June 19th there will be our second
annual Dinner with the BAP. Of course, November 7th is
our annual Calvin K. Ashland Award Dinner. This year we
award the Judge of the Year. Stay tuned for an announcement of the nominee.
The cdcbaa is here to help not only its membership,
but the community at large, the legal community, and the
courts. We encourage young lawyers to join our membership and become part of our mission to mentor them into
the finest consumer bankruptcy lawyers possible practicing in the largest district in the country. As president of
the cdcbaa, I see judges, trustees, creditors, and of course
debtors, looking to the cdcbaa and its members to move the
volume of cases through the pipeline as efficiently and effortlessly as possible. We are accepting their challenge and
look forward to doing so for as long as it takes for us all to
get through these most difficult economic times.

countries, was masked by relatively cheap money supplied
to consumers. Consumers cared little whether they could
actually afford to buy a home, car, boat, RV, or whatever,
as long as they believed another refinance was around the
corner. Affordability was replaced by credit score bearing
little to no indication of risk. Consumers, lenders and investors were addicted. How would the addiction be broken?
Further distorting reality was the competition for money (mostly foreign) caused by the voracious appetite of the
United States Treasury to fund an ever increasing deficit.
The states and localities believed they were insulated as
long as property values and tax revenues increased. And,
so they increased local spending for government employees
and pet projects; expenses
not readily capable of being reduced. When would
the chicken come home to
roost?
A “perfect storm” was
brewing. There was coming
down the track a train without an engineer, conductor
or brakeman, with 300 million people having a grand
party. But, up ahead the
track was out. There was
little care as long as the addiction was fed and the music
kept playing.
Notwithstanding their best efforts, the credit industry
would not be able to rely upon BAPCPA stop the train.
Bankruptcy is a necessary safety valve of a free market
economy. It has been around in one form or another for
thousands of years; starting with the Lords Release (Deuteronomy 15). And, just as profit and gain over the last
seven or so years was privatized (unregulated), so too, I am
afraid, must the downside, the losses, the hardship, and the
ripping down of the artificial economy that once was.
Now, we are facing an unprecedented level of hardships: declining real income, rising real (not statistical or
reported) unemployment, loss of homes, cars and retirement savings, and now even food shortages. People need
help. As consumer bankruptcy lawyers we are at the ready
to steward the triage of the economy.
The cdcbaa, along with Public Counsel, the Debtor Assistance Project, and the SFVBA, is attempting to answer
the call. With the guidance of Judge Tighe, the cdcbaa has
been sponsoring the Self-Help Desk in the San Fernando
www.bklawyers.org
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Join the cdcbaa and share in the benefits of membership. Become a part of the solution. Contact a board member or any member for more information.

An Evening and Dinner with the
Bankruptcy Appellate Panel
sponsored by

cdcbaa

Office of United States Trustee has
Open Door

Share an appealing evening with

By: David A. Tilem

BAP Judges, Bankruptcy Judges,

tilem@email.com

cdcbaa Members and

CDCBAA held another of its continuing legal education programs on Saturday, April 26, 2008 for an audience
of approximately 60. The topic for discussion was official
positions of the Office of the United States Trustee regarding issues under the means test in consumer bankruptcy
cases. The panel consisted of Assistant United States
Trustee Jill Sturtevant, trial counsel Kenneth Lau, and Analyst Philip Green. We were also pleased to have United
States Trustee Peter Anderson in attendance. This reporter
acted as the moderator.
Over the last few years, the United States Trustee and
members of his staff have made a number of appearances
at CDCBAA meetings. Each time they have provided important information about administrative issues or offered
their positions on substantive issues of law. Each time they
have made it clear that, whenever possible, they want to
work in partnership with the bar to process consumer cases
as fairly and efficiently as possible. Each time they have
invited members of the bar to bring structural problems and
even problematic cases to their attention. CDCBAA and its
members welcome and appreciate the opportunity to work
with the Office of the United States Trustee to protect those
entitled to protection under the law.
There were one or two questions which could not be
answered such as a question relating to the red flags which
might trigger closer examination of a particular petition.
There were also a (surprisingly) few issues where the official positions were not as debtor-friendly as some might
like. But throughout the meeting, the Panel was extremely
forthright and clear about official positions. There will always be issues to be resolved by the Court, but knowing
those issues helps members of the bar better advise their
clients.
Many of the questions which have appeared on our listserve were addressed during the discussion. Topics covered include household size, what is included in Current
www.bklawyers.org

other interested parties
“Volume II: Effective advocacy before
the BAP: BAP Panel Judges Dennis
Montali, Randall Dunn and Bruce
Markell together with BAP Clerk of
Court, Harold Marenus”
June 19, 2008
Cocktails at 6:00 p.m.
Followed by Dinner at 7:00 p.m.
(choice of Fresh Tuna Steak, Fresh Filet Salmon, Lamb
Shank, Chicken Vol Au Vent or
Risotto au Portabello)

TAIX Restaurant
1911 Sunset Boulevard
Los Angeles, CA 90026
Reservations Only
$50.00 for members
$65.00 for non-members
$30 for government employees
*No tickets will be sold at the door*

RSVP to PeterMLively@aol.com
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Monthly Income (“CMI”), and monthly expenses.
Since the enactment of BAPCPA, the Courts have
developed three “tests” for determining household size.
These tests are commonly known as “the heads on the bed
test”, “the Census Bureau test” and “the IRS test”. These
tests can produce different results with common situations
such as a college student living at school, or shared custody of a child following a divorce. Much to this reporter’s
surprise, the Office of the United States Trustee has not adopted or endorsed any particular test. Instead, the message
from the meeting is that “official” position is a very practical one. Use whichever test you like, but don’t conceal
income or overreach on expenses. If you use a household
size of 2 for unrelated roommates, then include enough of
the roommate’s income to cover the roommate’s share of
the expenses and 100% of their combined living expenses.
If you use a household size of 1 for just the debtor, then include only the debtor’s income and only the debtor’s share
of the living expenses.
Another area of general concern has been what to include when computing Current Monthly Income (“CMI”)
on the means test. From the discussion it became clear that
the source of confusion was the word “income”, a word
tainted by the Internal Revenue Code with secondary meanwww.bklawyers.org

ing and complexity. The lesson of the meeting is that CMI
is based not on “income” at all, but rather on cash received.
All cash or cash equivalents received, with two exceptions,
should be included in the CMI computation. Those two
exceptions are Social Security benefits and loan proceeds.
Sell a car - include the proceeds. Borrow against a car don’t include the proceeds.
The meeting also addressed a number of questions
about deductions in the CMI computation. No, rent over
the allowed standard is not acceptable so know that a
claim for additional rent expenses will be challenged and
will have to be resolved by the Court. No, those who were
responsible enough to pay off their car loans are not entitled to an additional deduction from CMI for a second
car. Once again, this issue will need to be presented to the
Court. Yes, a third or even fourth car may be acceptable
provided that those additional vehicles are reasonably necessary to the maintenance and welfare of the household.
Regardless of the issue presented by a case, the message from the Office of the United States Trustee is clear.
Explain why a particular result is appropriate and reasonable. Include background information so that no one has to
guess. Call the Office of the United States Trustee if there
are unique facts and circumstances and discuss how best to
--
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address them.
Under the guidance of Peter Anderson, the Office of
the United States Trustee continues to demonstrate a desire
to work cooperatively with the debtors’ bar for the benefit
of deserving debtors. The open door policy is reflected in
repeated invitations to call and email about troublesome
cases and in offers to meet and speak in open forums, such
as the CDCBAA Saturday meetings.
On behalf of the debtors’ bar, we welcome and appreciate this spirit of openness and cooperation. Our message
back to the Office of the United States Trustee should be
equally clear: we look forward to working with you.

sult with an attorney. We are hoping to separate the video
into individual, mini-videos so visitors can view that which
pertains to his or her specific question. We also hope to
break down the mini-videos into explanations of the specific schedules. Hopefully, visitors with complex legal issues – facing foreclosure or tax issues, for example – will
contact a CDCBAA member.
PRO BONO CASES THROUGH PUBLIC COUNSEL
One of the largest CDCBAA benefits is that we can
pool our time in order to most effectively assist others. This
is no truer than with the request of all CDCBAA members
to voluntarily take one case per year for Public Counsel.
Public Counsel is the non-profit organization that assists
those too poor to afford legal counsel. The process will be
very smooth and require no more than 1 ½ to 2 hours of
time per year, per case.
Each Public Counsel referral will first be approved as a
pro-bono qualified case. This means that Public Counsel’s
intake division will determine that the debtor does qualify
for free legal services. The debtor is required to come to a
one-time meeting at Public Counsel and bring in copies of
all necessary documents – paystubs, bills, credit report, and
prior year tax returns. These documents will be packaged
and sent directly to your office. Upon receipt, you will need
to contact the referral to set up a meeting time.
Since the debtor qualifies for free legal assistance, you
will also have to complete the fee waiver form. We are
working with Public Counsel to make sure that this form is
included in the package of documents sent to your office.
For your protection, all referrals from Public Counsel will be
covered under their liability insurance umbrella. Additionally, we
will want you to state on Page 2
of the petition that this debtor was
referred by Public Counsel. We are
still working on how to make this
disclosure possible; but the goal is
to have these cases sail through the
local trustee’s office as quickly as
possible.
While you will be retaining the debtor like any other
client, Public Counsel will streamline the process by having all documents sent directly to your office, allowing you
or your staff to complete the petition at your convenience
and then set up a time to meet and sign the petition with
the client. Hopefully, the only follow up will be to ensure
that the client completes the second credit counseling cer-

Report from Pro Bono Chair
By: Justin Harelik
justinharelik@gmail.com

As the recently appointed Pro Bono Chair for the CDCBAA, I would like to take a moment and explain my efforts as well as those efforts already made by CDCBAA
members, Lou Esbin, Jim King, Keith Higginbotham and
Steve Bryson.
SELF-HELP DESK
Under Judge Maureen Tighe’s guidance, the CDCBAA
has supported and staffed the self-help desk at the San Fernando Valley courthouse. Each Monday, in connection with
the non-profit Neighborhood Legal
Services, a CDCBAA attorney has
answered general questions asked
by those unable to afford legal
counsel.
However, the desk has become
too difficult to staff on a weekly
basis. Attorneys’ close to the San
Fernando Valley courthouse were
faced with the unreasonable task of
covering the desk more than once
a year. Finally, the people seeking
free legal advice were asking questions too complex without a thorough analysis of their entire financial picture.
As a result of the self-help desk experience, we have
decided to create a video which will be available on the
CDCBAA website. This video will be a brief description
of the bankruptcy process, chapters available, and several
disclosures telling a person when he or she ought to conwww.bklawyers.org
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tificate.
We are also working with local appearance attorneys to
cover the 341a Meeting of Creditors. As of now, Paul Winkler has agreed to cover 341a meetings for $50. The client
will pay the attorney the fee and the attorney will send a
check with the petition and schedules to the appearance attorney. If the client does not want to pay the fee then the
attorney will inform the client that they will be attending
the hearing on his or her own.
For your efforts, we will provide both Judge Tighe and Judge
Vicente Zurzolo a list of all those willing to participate.

gram. The recipients were Faye C. Barta and Henry M.
Toles, both members of CDCBAA. Both are mentors to
many young attorneys, highly respected debtor’s counsel in
their own right, and a true asset to the consumer bar giving
selflessly to those unable to afford legal representation.
The DAP is an umbrella title referring to a program
spearheaded by Public Counsel in conjunction with Bet
Tzedek, Legal Aid Foundation of Los Angeles, Neighborhood Legal Services of Los Angeles and CDCBAA. Public
Counsel is the largest pro bono public interest law firm in
the world. Founded in 1970 Public Counsel is dedicated
to advancing equal justice under law by delivering free legal and social services to the most vulnerable members of
our community, including abused and abandoned children,
homeless families and veterans, senior citizens, victims of
consumer fraud and nonprofit organizations serving low-income communities.
Public Counsel is the public interest law office of the
Los Angeles County and Beverly Hills Bar Associations
and the Southern California affiliate of the Lawyers’ Committee for Civil rights Under Law. The value of free legal
services provided during 2007 is conservatively estimated
at over $72 million.
The event took place on the roof of the Standard Hotel in downtown Los Angeles which included a hosted bar,

DAP Awards a Big Success
By James T. King
king@kingobk.com

About fifty people enjoyed a beautiful spring evening
in Los Angeles atop the Standard Hotel on April 17, 2008
where the Debtor Assistance Project (DAP) honored the
2007-2008 recipients of the William J. Lasarow Pro Bono
Award recognizing the recipients for their contributions
and Pro Bono service to the community and the DAP pro-

www.bklawyers.org

--

cdcbaa Newsletter

hors devours and valet parking. Many family, friends and
dignitaries were in attendance to witness the awards presentation to two very deserving individuals.
Introductory remarks were made by Paul Freese, the
Director of Litigation at Public Counsel, and by our chief
judge Hon. Vincent P. Zurzolo. Hon. William J. Lasarow
spoke of the significance of the award and shared with us
all a few anecdotes about Faye when she appeared before
him in the past.
Hon. Thomas Donovan then presented this year’s
award to Faye Barta and Hon. Maureen Tighe to Henry
Toles (accepted by Jim King due to Hank’s back injury).
Proudly observing the awards ceremony were Faye’s
fiance Glenn Jennings, her mother Gladys Cohen and her
sister and brother in law Lynne and Mark Berney.
Other judges in attendance were Hon. Ernest Robles
and Hon. Geraldine Mund. Jon Cerretto and Michael Rotberg of the clerk’s office were also in attendance as were
our chapter 13 Trustees, Nancy Curry and Elizabeth Rojas.
Needless to say, a good time was had by all. Congratulations Faye and Hank.

plan calls for paying 25.25% (yes, really) to unsecureds.
The motion requires that I state what the NEW percentage
will be if the Motion is granted (and also factoring in some
unknown administrative amount for my fees).
Many of us are not accountants. In fact, I believe most
of us are attorneys by trade. But, I do know most of the
numbers in our system of mathematics and how to add
and subtract. Yet I just spent 2 hours on a Trustee’s website crunching numbers, at first trying to ascertain where
she came up with the 25.25% to begin with as well as the
amount of unsecured filed claims not matching up to her
total as well. So, if I can’t even figure that out, there’s no
way in heck I’m going to be able to figure out how that percentage amount is going to change after some of the claims
have now been partially paid (and some are 100% claims,
such as taxes), etc.
I’m tempted to keep hacking away at this and then doing a fee app for $10,000, but I figured that wouldn’t go
over too well.
So, the topical question du jour is: How does a nonaccountant such as myself to figure this stuff out? Do you
just pull a percentage figure out of.....thin air and see what
happens?
And just to open an old can of worms.....Why are we
still doing percentage based plans in this district? I recall
going to a judge’s meeting a few years back in the Valley
where we discussed this and it was quickly dismissed by
the Judges. Can’t remember why. Sure would be easier to
just state the amount to be paid monthly and it pays whatever it pays. (a “pot” plan I believe it’s called).
Answer from Peter Lively:
This is the formula I use for MOMOD, I set forth
the numbers in the debtor’s declaration supporting the
MOMOD:
Secured claims with interest = S
Priority Claims with interest = P
Attorney fees paid to date = A1
Estimated Supp Fees = A2
Sub-total Plan Base (pre trustee %) = SubPB
Trustee Fees on New Plan Base (PB2) = SubPB * 11%
or [(PB2/1.11) *11%]
New Plan Base = D1 + D2 = PB2
Amount Paid by Debtor to-date = D1
Amount Debtor can pay through end of Plan = remaining months x new i-j = D2
Amount available for general unsecured creditors =PB2
- (S + P + A1+ A2 + T2) = U2 (new total pool of funds
available for the general unsecured creditors through the

Question of the Month
From: Mark Markus

Sometimes it’s important or even necessary to do work
for your clients even if you can’t get paid. I’m quickly
learning that it is completely infeasible to do motions to
modify plans in this district, but I am undaunted at this
time trying to help my client save $100 a month.
I’m seeking to lower plan payments by $100 per month
and there’s about 48 months left in the plan. The original
www.bklawyers.org
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proposed modificed plan which is a derived amount based
upon the changed budget (and claim updates, if applicable).
New Percentage Plan = U2/total general unsecured
claims.
You obviously need to back into the Trustee’s percentage administrative expense by deriving the total ability
to pay as what has been paid (D1) plus what can be paid
moving forward (D2) first. Then you plug in the numbers
and derive the new amount available for general unsecured
creditors and divide that by the total to get the percentage.
Editor’s Note: huh?

Earle Hagen
Memorial Writing Competition
The Law Offices of David A. Tilem and the
Central District Consumer Bankruptcy Attorneys
Association have established the Earle Hagen
Memorial Writing Competition to encourage
scholarship and expertise in the field of consumer
bankruptcy law.

Prizes
First Price: $1,500
Second Prize: $500
Eligibility
This competition is open only to full
time law school students currently enrolled
in a course of study leading to a JD Degree
at the:

Earle Hagen: 1925-2008
By David & Jeffrey Hagen
demcg@demcg.com

• University of Southern California Gould
School of Law

With profound grief and sadness the families of David
Hagen and Jeffrey Hagen announce the passing of their father, Earle Hagen, in the early afternoon of Saturday March
1, 2008.
Earle was at dinner on Saturday February 23 at one of
his favorite restaurants, Ruth’s Chris Steakhouse in Woodland Hills, enjoying the company of his sons and some
other members of his family, as well as a beautiful steak
and a delicious glass of wine when, it appears, a blood clot
caused a massive stroke at the base of his brain. Although
we at first believed he had choked, doctors at Kaiser Permanente have determined that he did indeed have a stroke
and that there was therefore nothing that anyone could have
done.
Searching for silver linings, although we will all of

• University of California at Los Angeles
School of Law, Southwestern Law
School, Pepperdine
• University School of Law, and
• Loyola Law School.
Collaborative works are not permitted.
Topic
All submissions must be original and
unpublished works which address one of
the following two topics:
1. The Constitutionality of 11 U.S.C.
§707(b)
2. The Constitutionality of 11 U.S.C.
§1115(a)
Dates
Deadline for submission: July 1, 2008;
Announcement of winner: Sept. 1, 2008;
Presentation of award: Nov. 7, 2008
Contact
Malissa Murgua at The Law Offices of
David A. Tilem by email to
MalissaMurguia@TilemLaw.com

Earle and Jeffrey Hagen

www.bklawyers.org
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course miss our father terribly and would have been grateful for any additional time he could have been with us, we
take comfort in the fact that his last conscious experience
was among family in a pleasant environment. Had our
dad been given choices about how he would pass away, he
would probably have chosen that very one. He didn’t pass
alone; he didn’t pass while driving where he might have
endangered others, and he didn’t pass among strangers. He
also spared himself and his family the indignities and loss
of independence that often come toward the end of one’s
life. Those of you who knew Earle well realize that Earle
would not have accepted such developments lightly.
And while having a life-ending stroke deprived of us
the opportunity to communicate our love and best wishes to
him, you also realize that Earle knew already how much we
all cared about him and loved him, and wouldn’t have felt
terribly comfortable with tearful emotional displays.
A memorial service celebrating Earle’s life was conducted by Temple Aliyah’s Rabbi Stewart Vogel and Hazzan Mike Stein at the TaNaCH Chapel at Mount Sinai
Mortuary in Hollywood Hills/Los Angeles on Wednesday
March 5, 2008 followed by a graveside service. Mount Sinai Mortuary is located off the 134 Ventura Freeway at the
Forest Lawn Drive exit. The temple was packed. Judge
Geraldine Mund was one of the many speakers.
Well prior to his passing, Earle requested that in lieu of
flowers, those wishing to do so may make donations to his

www.bklawyers.org

favorite charitable organizations: Temple Aliyah [24400
Aliyah Way, Woodland Hills, California 91367], Women’s
League For Conservative Judaism [48 East 74th Street,
New York, New York 10021], and the American Cancer
Society.
After the service, the Hagen families welcomed those
wishing to do so to return to Earle’s home. A shiva service
at 7:00 pm.
David Hagen Jeffrey Hagen.

Calendar
June 10, 2008: Inn of the Court Dinner, Taix
Restaurant
June 19, 2008: “Volume II: Effective advocacy
before the BAP: BAP Panel Judges Dennis
Montali, Randall Dunn and Bruce Markell
together with BAP Clerk of Court, Harold
Marenus”
Taxi Restaurant
September 20, 2008: Bankruptcy Litigation
Program, moderator, Raymond H. Aver
October 18, 2008: BAPCPA Three Years Later
November 7, 2008: Calvin Ashland Awards
Dinner
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Patrick Green, Chair
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