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Happy new year, and allow me the word play of wishing
you great “2020 vision.” As incoming President of the
CDCBAA, it’s easy to see an organization that is vibrant,
successful, and thriving.

This success is due, in large part, to past presidents,
including my immediate predecessor, Roksana Moradi-
Brovia. As her Vice-President the past two years, I was
privileged to see up-close how much Roksana cares about
the CDCBAA as evidenced by her contagious passion,
enthusiasm, and tireless efforts on behalf of the
organization. Roksana will remain on the CDCBAA board
of directors, and continue helping provide the excellent
programs to which we’ve grown accustomed.

With some recent hindsight, I look back at the success in
November of the Calvin Ashland Award Dinner. The
CDCBAA Trustee of the Year in 2019 was Howard
Ehrenberg. Howard was introduced by a wonderful
speech from Peter Anderson, the United States Trustee
for Region 16. Howard himself gave an amusing but
insightful address, where he highlighted the time-
consuming, but often-fruitless search for assets in many
offbeat types of cases which Chapter 7 trustees have the
duty to perform. Our bankruptcy system relies on a
balance of judges, trustees, and attorneys, each important
for its smooth operation. Howard’s sense of professional
courtesy, compassion, and fairness make him a key
member of our community.
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Protecting Disabled Veterans in
Need of Financial Assistance
Applying the HAVEN Act to Cases Filed
Before Its Enactment
By Stephen C. Matthews and William J. Diggs

1

Editor’s Note: President Donald Trump recently signed
into law several bankruptcy law changes, one of which
was the HAVEN Act. ABI was involved in the development
of the package and held a live webinar to discuss the
laws. The full webinar is available at
abi.org/newsroom/press-releases/edu-cational-press-
briefings. Follow ABI’s coverage of the bankruptcy laws,
including the HAVEN Act, at abi.org/newsroom.

As recent ABI Journal articles have dis- cussed, on Aug.
2

23, 2019, the Honoring American Veterans in Extreme
Need Act of 2019 (the HAVEN Act) became law and
amend- ed 11 U.S.C. § 101(10A) to exclude veterans’
disability benefits from the definition of “current monthly
income” (CMI). The HAVEN Act was prompted by an

3

oversight in the Bankruptcy Code, which excluded Social
Security disability benefits from CMI while inexplicably
including veterans’ disability benefits. Consequently, many
veter- ans were unable to obtain more immediate relief
through chapter 7 and were instead forced into chapter 13
proceedings, where they were required to make payments
to creditors over the course of up to five years. The

4

HAVEN Act “correct[ed] this obvious inequity” by
amending the Code to treat veterans’ disability benefits
“the same as Social Security payments.”

5

While no doubt can exist that the HAVEN Act applies to
bankruptcy cases initiated after it became law, questions
have arisen concerning whether the HAVEN Act should
apply to bankruptcy cases that were filed before
enactment. Strong arguments can be made that the
HAVEN Act should apply to bankruptcy cases that were

1 This article is not intended to constitute legal advice and does not create
an attorney/ client relationship between DLA Piper LLP (US) and any
recipient or reader. The firm shall have no liability arising from the use
of or reliance on the information provided in this article.

2  See Jessica Hopton Youngberg, “HAVEN Act’s Amendment to CMI:
Broadly Protecting Military Service-Related Disability and Death Benefits
in Bankruptcy,” XXXVIII ABI Journal 11, 34-35, 71, November 2019);
Jay Bender, Elizabeth L. Gunn and John H. Thompson, “Defending Our
Veterans: Excluding Veterans’ Benefits from Current Monthly Income,”
XXXVII ABI Journal 11, 12-13, 69, November 2018. Both articles are
available at abi.org/abi-journal (unless otherwise specified, all links in this
article were last visited on Oct. 28, 2019).

3  Public Law No. 116-52 (Aug. 23, 2019).
4  See 165 Cong. Rec. H7215-01 (2019).
5  Id.
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Thinking out loud about the new
Small Business Chapter 11
By M. Jonathan Hayes

Game of Loans: Is Student Debt
Forgiveness Coming?
By Ed Flynn
Much ink has been spilled in recent years detailing the
student loan crisis. This article examines some of the
numbers behind the issue and discusses possible solutions.

How Much Is Owed?

This seems like a fairly straightforward question, but it is
actually difficult to pin down. The Federal Reserve compiles
two different figures for student loan debt. The St. Louis
Federal Reserve, which gets information from lenders,
reports that total student loan debt was $1.61 trillion as of
June 30, 2019. The New York Federal Reserve reports the

1

figure at $1.48 trillion based on data from credit agencies.
2

The Department of Education’s student loan data (which
excludes private loans) is somewhere in the middle of the
two Federal Reserve figures. Whatever the actual

3

Coordinating Editor amount owed, it is huge — far
exceeding outstanding auto loans and credit card debt.
None of this debt is currently dischargeable in bankruptcy,
except in rare circumstances.

How Has It Grown Over Time?

There are a variety of repayment options avail- able to
student loan borrowers. Nevertheless, total student loan

4

debt has  been increasing by $70 billion to $100 billion per
year since 2006. During the same period, total federal and
private student loans granted averaged only $105 billion per
year, which means that repayments during that time have
barely covered interest and penalties. In fact, since 1970,
slightly more  than $2 trillion in student loans have been lent
out. Therefore, the amount currently owed is around 75-80

5

percent of the total originated since 1970 (see Exhibit 1, on
page 10).

How Many People Have Student Loan Debt?

The New York Federal Reserve reports that 44.7 million
Americans have student loan debt. Data from the Bureau of

6

the Census indicates that there are about 254 million people
aged 18 or older in the U.S., so 17.6 percent of American

7

adults have student loan debt.

What Is the Status of These Loans?

There are seven major status categories for federally
managed student loans. No repayment is necessary while
the borrower is in school or for a six-month grace period
after exiting school. Deferment includes loans in which
payments have been postponed for reasons such as
returning to school, military service or economic hardship.
Forbearance covers loans in which payments have been
postponed due to a financial hardship. Default includes

1   See “Consumer Credit: G.19,” Bd. Governors Fed. Res. Sys. (Oct. 7, 2019),
available at federalreserve.gov/releases/g19/current (unless otherwise specified,
all links in this article were last visited on Oct. 29, 2019).

2   See “Quarterly Report on Household Debt and Credit, 2019: Q2,” Fed. Res.
Bank of N.Y. (August 2019), available at newyorkfed.org/medialibrary/
interactives/householdcredit/ data/pdf/hhdc_2019q2.pdf.

3   See “Federal Student Loan Portfolio,” Fed. Student Aid, available at
studentaid.ed.gov/ sa/about/data-center/student/portfolio.

4   See “Choose the Federal Student Loan Repayment Plan That’s Best for You,”
Fed. Student Aid, available at studentaid.ed.gov/sa/repay-loans/understand/plans.

5   Between 1970 and 2018, total federal student loans amounted to $1.712 billion.
An additional $214 billion was lent by private lenders. Adding in an additional
$100 billion for loans originated in 2019 brings the cumulative 50-year total to
slightly more than $2 trillion. See “Trends in Student Aid 2018,” College Bd.
(October 2018), available at research.collegeboard.org/pdf/trends-student-
aid-2018-full-report.pdf (Table 2)

6   See “Center for Microeconomic Data,” Fed. Res. Bank of N.Y., available at
newyorkfed.org/ microeconomics/topics/student-debt.

7   See “Quick Facts,” U.S. Census Bureau (July 1, 2018), available at
census.gov/quickfacts/fact/table/ US/PST045218.

Continued on Page 10

Continued on Page 3

I haven't had occasion to discuss the new Small
Business Chapter 11 with a potential client so far. I've
read several summaries and even put the language of
the statute into the Word version of the code I carry
around. But I have not yet walked through the
alternatives with a potential client. So let's think that
through, the big stuff at least.

First, the debtor must be engaged in business or
commercial activities. That doesn't seem tough.
Sounds like most Chapter 11 debtors except the debtor
whose sole source of income is a paycheck. The
business activities can include operation of rental
properties as long as there is more than a single piece
of property.

Second, the person's "aggregate noncontingent
liquidated secured and unsecured debts [on the petition
date must be less than] $2,725,625 (excluding debts
owed to ... affiliates or insiders)." That is a little trickier.
Debtors are often unsure of the extent of their debts.
We often note that a debt is estimated or unknown at
the outset. "Noncontingent" means guarantees are not
included. Liquidated means the amount of the debt is
known or easily determinable. Unliquidated is a debt
where determination of the amount of the debt would
require an extensive hearing (borrowing a phrase from
the Chapter 13 rules). Anyway, $2.8 million in total debt
more or less. That determination will be easy with most
debtors.

Third, now what? Remember, the debtor can elect not
to use the new law. What are the key factors to
consider? The first is that the plan must be filed within
90 days of the petition date. The plan is a big job. But
that is partially because of the need to prepare a
disclosure statement. I have described the disclosure
statement as "half the case." I have also described it as
a huge waste of time although it does force the debtor
to get his act together and at least think about all the
things required to be disclosed. It is not useful for
helping most creditors figure out how to vote (which is
its purpose). Under the new law, no disclosure
statement is required (unless the court decides to
require it — gulp!). The plan must include some of the
information usually in the disclosure statement in the
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Thinking out loud about the new
Small Business Chapter 11
Continued
plan but cutting it out is a huge savings in time and
effort and therefore cost for the debtor — huge.

Fourth, thinking further about the 90-day plan
deadline, in the big scheme of things, we spend the
bulk of our time leading up to the plan dealing with
secured creditors. The battle is often over the value of
the creditor's collateral. If we can't resolve that with
the creditor, we get an appraisal and ask the court to
peg the value. If the creditor gets its own appraisal,
an evidentiary hearing is coming — that ain't
happening in 90 days. I suppose the plan would just
say that the value is so much and that that amount is
disputed. Then the plan confirmation would trail the
valuation issues. With most secured creditors, plan
treatment is worked out and the creditor votes for the
plan. That fails usually when the creditor is convinced
that the debtor can't make the required plan
payments anyway or when the debtor is pushing hard
for a very low value or very low interest. The secured
creditor digs in its heels. I don't see the 90 day
deadline to file a plan as a problem.

As to unsecured creditors, unless there is a large
creditor who controls the vote of the unsecured class,
the typical issue is the liquidation analysis. This
involves valuing all of the debtor's assets to see how
much creditors would get in a liquidation. If that is

Continued on Page 4
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Summer Shaw, monitored by Charity Manee
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going to be an issue, I assume the court would permit
the debtor additional time to get that done. I'm
convincing myself that 90 days to file the plan is not an
obstacle.

Another common issue is feasibility. Where is all this
money coming from? Sometimes it helps to go several
months before proposing the plan because the debtor
(and counsel) can get a better picture of the profit to
come and therefore how much the debtor can (and
must) pay.

The new rules do not state what happens after the plan
is filed. Creditors get at least 25 days to vote on the
plan. So the initial hearing on confirmation of the Plan
will probably be 45 to 60 days after it is filed. Again, I
am comfortable our judges will give the debtor more
time if there appears to be progress towards
confirmation.

Fifth, the "consenting class" rule is gone. That is the
bane of many cases, especially when the debtor has
only unsecured creditors, i.e., a single class. The
general Chapter 11 rule is that the debtor cannot cram
down everyone. That rule is gone in the small business
case.

Sixth, the absolute priority rule is gone. Without
subchapter V, when the unsecured class votes no, the
plan cannot be confirmed unless the owners pay in
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"new value." That requirement is gone removing a lot of
bluster between the large unsecured creditors and the
debtor.

Seventh, the plan must pay all of the debtor's disposable
income to creditors for at least three years and up to five
years. This includes corporate entities which is a pretty
big change.

Eighth, the discharge is entered only after the plan
payments are completed, including for corporate
entities. And, debts that would not be discharged under

section 523(a) are not discharged in the new small
business case. That is a pretty big change for
corporate debtors. Corporations now receive a
discharge of almost all debts, even fraud, and usually
immediately.  I assume creditors will now have to file
non-dischargeability actions for fraud, willful and
malicious injury and the like even in the corporate
case.

Ninth, there will be a chapter 11 trustee in every new
small business case. The trustee will do a lot of typical
trustee stuff, i.e., investigate the financial affairs of the
debtor etc. But the trustee will also "appear and be
heard at the status conference, ... [and] any hearing
that concerns — (A) the value of property...; (B)
confirmation of a plan ... (C) modification of the plan... ;
or (D) the sale of property of the estate." Apparently the
trustee will collect the payments during the plan period
and pay the creditors. I say apparently because section
1183(c) says that if the plan is consensual, the
trustee’s job is basically over.  But section 1190(2)
requires the debtor to submit future earnings “to the
supervision and control of the trustee as is necessary
for the execution of the plan.” But 1194 seems to
suggest that the trustee is the payment conduit only
when the plan is a cramdown plan.  So who knows on
that? Anyway, the trustee is also instructed to
"facilitate the development of a consensual plan of
reorganization." Nice! A built in mediator. The trustee
will be paid 5% of Plan payments. That is not a cost to
the debtor as the payment comes out of money that
would otherwise go to creditors.

Tenth, the plan may modify the terms of a loan secured
by the debtor's home if (and only if) the loan was "used
primarily in connection with the small business of the
debtor." So the debtor who got a loan on their home
and used the funds in the business may essentially
rewrite the terms of the loan, including the interest rate
and due date. This doesn't apply if the loan was used
to buy the property.

Eleventh, no U.S. trustee quarterly fees! Thank you!
Thank you!

In short, I think the debtor who qualifies elects
subchapter V unless the debtor is a corporation that
has non-dischargeable debts that would otherwise be
discharged in the typical Chapter 11. The corporate
debtor also might want to avoid the requirement that it
pay its net income for three years to creditors.
Sometimes the liquidation value of the assets is low
and therefore the required payments to creditors less
than the disposable income for three years. It would be
the rare case where that could be determined prior to
the petition date. The push for the plan within 90 days
might be problematic for some debtors but the benefits
including no disclosure statement, no consenting class,
no absolute priority rule, no U.S. trustee fees outweigh
the compressed time frame.

Reprinted with the permission of the Los Angeles
Daily Journal. Article originally published on
November 27, 2019.
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or jeff@hagenhagenlaw.com for more information.

Looking around at the present, we see a bankruptcy
landscape where filings remain down overall (26,766 new
chapter 7 cases filed in 2019, below the year prior),
continuing a decade-long trend since the Great Recession.
The CDCBAA is a valuable community of information-
sharing, knowledge, and learning. Members can stay
informed with important case decisions, news that affects
consumer lawyers (both nationally and locally), and dive
deeper in lesser-known areas of our specialty. The
slowdown in filings creates an opportunity to invest time in
the CDCBAA and to share knowledge with and learn from
the community.

Peering ahead into the future, 2020 is sure to be an
exciting year. We are about to kick off the year with the
always-popular Ninth Circuit Review of the prior year’s
bankruptcy cases, and the James T. King Symposium
coming up this summer, with other valuable programs in
between. Later this year, we’ll honor a Judge of the Year,
and I’m excited to see who this will be. But mostly, I look
forward to the CDCBAA keeping a sharp focus on
strengthening the bonds between the debtor bar and the
judges and trustees, in elevating the practice of
bankruptcy law, and keeping our goal of benefiting the
consumer debtor who needs our help, truth, and
compassion.

Hale Andrew Antico is President of the CDCBAA, and has
practiced bankruptcy law in Palmdale and Santa Clarita for
over 15 years.

President’s Message
Continued From Page 1
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loans that are more than 360 days delinquent. There is also
a special category for loans that are in nondefaulted
bankruptcy or in a disability status. All other loans are
considered to be in active repayment status. A little more
than one-half of student loan debt is in this category.

What Is the Default Rate?

Exhibit 2 shows that the reported default rate for federally
managed loans is 11.5 percent. However, since no
payment is currently expected for about one-third of the
loans, the true default rate is actually more than 17 percent.

This exhibit does not include private student loans (current
balance is approximately $123 billion). Repayment rates
are quite high for private student loans. About 90 percent of
them have a co-signor, and less than 2 percent of these
loans are more than 90 days overdue.

8

Has Congress Taken Any Action?

On May 9, 2019, the Student Borrower Bankruptcy Relief
Act of 2019 was introduced in the House (H.R. 2648) and in
the Senate (S. 1414). It would make all student loan debt

9

dischargeable in bankruptcy. The Senate bill has been
referred to the Committee on the Judiciary, while the House
bill has been referred to the Subcommittee on Antitrust,
Commercial and Administrative Law.

Game of Loans: Is Student Debt
Forgiveness Coming? Continued

What Are the Positions of the Democratic Presidential
Candidates on Student Loans?

Two of the leading Democratic contenders have proposed
rather dramatic plans to forgive some or all student loan
debt. A plan by Sen. Bernie Sanders (I-Vt.) includes
complete forgiveness of all federal student loan debt and
forgiveness of private student loan debt upon request. The

10

immediate cost would be $1.5 trillion to $1.6 trillion (not

Continued on Page 8

8   See “The MeasureOne Private Student Loan Report,” MeasureOne
(June 11, 2019), available at cdn2.hubspot.net/hubfs/6171800/assets/downloads/
MeasureOne_Private_Student_Loan_Report_ Q1_2019_v4_20190610.pdf.

9   See “S. 1414: Student Borrower Bankruptcy Relief Act of 2019,”
GovTrack, available at govtrack.us/ congress/bills/116/s1414;
see also “H.R. 2648: Student Borrower Bankruptcy Relief Act of 2019,”
GovTrack, available at govtrack.us/congress/bills/116/hr2648.
Both sources were last updated on May 9, 2019.

10 See “College for All and Cancel All Student Debt,” Bernie 2020,
available at berniesanders.com/issues/ free-college-cancel-debt.
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Game of Loans: Is Student Debt
Forgiveness Coming? Continued

counting other provisions in the proposal). This plan would
likely result in a further decline in bankruptcy filings, as a
significant number of debtors have student loan debt along
with the debt they are trying to discharge through
bankruptcy.

A proposal by Sen. Elizabeth Warren (D-Mass.) includes
forgiving up to $50,000 in debt for each borrower, subject to
rather liberal income limits. Plus, private loans can be
converted to federal loans. In addition, any debt that is not
forgiven would be dischargeable in bankruptcy. Her

11

position paper notes that “[e]xperts estimate [that] my debt-
cancellation plan creates a one-time cost to the government
of $640 billion.” Other leading candidates have agreed that

12

student loan debt is a problem, but have more restrictive or
less generous plans on how to deal with it.

13

What Did the ABI Consumer Commission Recommend?

The ABI Commission on Consumer Bankruptcy
recommended in its final report that three types of student
loan debt be made dischargeable in bankruptcy. These

14

include private loans, loans for the education of someone
else, and loans that have been in repayment status for more
than seven years.

Private loans (about $123 billion ): The ABI Consumer
15

Commission’s report noted that “private student loans are
underwritten in a similar fashion to other unsecured debt,
and the interest rates charged on the loans can reflect the
risk of loss associated with these obligations. As with any
participant in a consumer lending market, private student
lenders may require co-signers and security to protect their
loans.” As previously noted, private loans have had a low
default rate compared to other student loans. About 90
percent of private loans have a co-signer, so the creditors
would still probably be repaid in the event of bankruptcy.

Loans for the education of someone else ($90 billion in
Parent Plus loans ): These loans carry high origination fees

16

and high interest rates, and default rates are rising. The ABI

11 The income limits would only affect borrowers whose income is more than
$100,000. The $50,000 for- giveness ceiling would be reduced by $1 for
every $3 of income over $100,000. The income limits would be double for
married couples. See “Affordable Higher Education for All,” Warren for
President, available at elizabethwarren.com/plans/affordable-higher-education.

12 The author is not an “expert,” but his estimate is that the cost would be
considerably higher. About $1 trillion in federally managed student loan debt
remains after removing balances of more than $50,000. See “Federal Student
Loan Portfolio,” supra n.3. At least 66 percent of this is held by families with
incomes under $100,000. See Sandy Baum, Victoria Lee and Alexandra Tilsley,
“Which Households Hold the Most Student Debt?,” Urban Inst. (May 2, 2019),
available at urban.org/urban-wire/ which-households-hold-most-student-debt.
So this sets a lower limit of $660 billion of debt to be for- given under Sen.
Warren’s plan, before factoring in forgiveness of debt for married couples with
incomes between $100,000 and $200,000; partial forgiveness of debt for
individuals making under $250,000 or married couples with incomes under
$500,000; private loans converted to federal; and losses to the government from
the remaining unforgiven amounts that would then be dischargeable in bankruptcy.

13 For example, Sen. Kamala Harris (D-Calif.), another presidential candidate, has
proposed a fairly narrow plan to forgive up to $20,000 in debt for Pell Grant
recipients who have started and operated a business in a disadvantaged
community for at least three years. See “Debt Free College and Student Loan
Debt,” Kamala Harris for the People, available at kamalaharris.org/issue/debt-
free-college-and-student-debt. Here are some links to the positions of other
leading presidential candidates: “Where Pete Stands on the Issues,” Pete
Buttigieg for President, available at peteforamerica.com/issues/
#HigherEducation; Zack Friedman, “Joe Biden: I Had $280,000 of Student
Loans,” Forbes (Aug. 28, 2019), available at forbes.com/sites/ zackfriedman/
2019/08/28/joe-biden-i-had-285000-of-student-loans/#76357f132407; “Reduce
Student Debt Burden,” Andrew Yang 2020, available at yang2020.com/policies/
student-loan-debt; Amy Klobuchar on Education,” On the Issues, available at
issues2000.org/Senate/Amy_Klobuchar.htm.

14 The final report is available at ConsumerCommission.abi.org/commission-
report.

15 See “The MeasureOne Private Student Loan Report,” supra n.8.
16 See “A Look at the Shocking Student Loan Debt Statistics for 2019,” Student

Loan Hero (Feb. 4, 2019), available at studentloanhero.com/student-loan-
debt-statistics.

Consumer Commission’s report noted that the borrower
“would not have benefitted from the loans, and if they are
otherwise in need of bankruptcy relief, they should not have
their discharge impaired by their support of the student who
did benefit.”

17

Loans that have been in repayment status for more than
seven years: There does not appear to be reliable national
data on how much of the current debt would fall into this
category. However, as previously noted, about two-thirds of
student loan debt is either in repayment status or default.
Perhaps 30 to 40 percent of that debt has been in
repayment status for at least seven years, which leads to a
very rough estimate that $300 billion to $400 billion of debt
would potentially be dischargeable in this category.

In addition, the ABI Consumer Commission made a number
of other recommendations regarding student loans,
including that (1) Congress create a new eleventh priority
for student loans, so that student loans excepted from
discharge would be paid after all other priority claims but
before general unsecured creditors; (2) the Department of
Education not oppose discharge of student loans where the
borrowers satisfy certain criteria; and (3) the courts use a
more liberal interpretation of the three-factor Brunner test,
and that they allow chapter 13 debtors to pay student loans
at a higher dividend rate than other general unsecured
debts.

How Many Bankruptcy Debtors Also Have Student Loan
Debt?

Student loan debt is almost never dischargeable in
bankruptcy. Nevertheless, a substantial number of debtors
have student loan debt, in addition to the other debts that
they seek to discharge in a bankruptcy case. Data on
Continued on Page 9

17 ABI Consumer Commission Report, supra n.14, at p. 7.
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debtors with student loan debt is
included in the bankruptcy petitions (line
9d on Form B 106Sum), but it is not
easily accessible because it is not
aggregated and made public. However,
a number of sources indicate that
between one-quarter and one-third of
debtors have some form of student loan
debt, amounting to $5 billion to $10
billion per year.

18

The ABI Consumer Commission has
recommended a series of more
moderate and targeted proposals to
allow certain categories of student loan
debt to be dischargeable in bankruptcy.

Conclusion
Student loan debt is a problem that is
not going to go away on its own. Nearly
45 million Americans now collectively
owe around $1.5 trillion. Repayments
each year barely cover interest and
penalties, and the balance owed rises
inexorably. Based on this data and the
high default rate, it is clear that a
substantial portion of student loan debt
will never be repaid.

Game of Loans: Is Student Debt
Forgiveness Coming? Continued

Several presidential candidates have proposed radical
student loan forgiveness plans. Both houses of Congress
have before them a proposal to make all student loans
dischargeable in bankruptcy. However, these solutions might
be too extreme to gain the necessary support to be
implemented.

Absent a blanket forgiveness plan, there is a likelihood that
bankruptcy will eventually play a vital role in dealing with
student loan debt. The ABI Consumer Commission has
recommended a series of more moderate and targeted
proposals to allow certain categories of student loan debt to
be dischargeable in bankruptcy. These recommendations
might provide the blueprint needed to get this problem under
control. abi

Editor’s Note: For more on this topic, purchase Graduating
with Debt: Student Loans under the Bankruptcy Code, 2nd
Edition, available in the ABI Store (store.abi.org). Members
must log in first to obtain reduced pricing.

Protecting Disabled Veterans in
Need of Financial Assistance
Continued from Page 1
filed before it became law and that are still pending,
including confirmed chapter 13 cases with ongoing
repayment plans.

HAVEN Act Should Apply to Pending Cases Filed
Before It Became Law

In Landgraf v. USI Film Prod., the U.S.Supreme Court
6

explained:

When a case implicates a federal statute enacted after the
events in suit, the court’s first task is to determine whether
Congress has expressly prescribed the statute’s proper
reach. If Congress has done so, of course, there is no
need to resort to judicial default rules. When, however, the
statute contains no such express command, the court
must determine whether the new statute would have
retroactive effect, i.e., whether it would impair rights a party
possessed when he acted, increase a party’s liability for
past conduct, or impose new duties with respect to
transactions already completed. If the statute would
operate retroactively, our traditional presumption teaches
that it does not govern absent clear congressional intent
favoring such a result.

7

The HAVEN Act “contains no such express command” as
8

to whether it applies to bankruptcy proceedings that were
filed prior to its enactment. However, several arguments
can be made as to why the HAVEN Act should apply in any
pending case filed before it became law.

First, application of the HAVEN Act to pending cases filed
before it became law complies with the Supreme Court’s
directive that “a court is to apply the law in effect at the
time it renders its decision, unless doing so would result in
manifest injustice or there is statutory direction or
legislative history to the contrary.” Under that standard,

9

the Seventh Circuit held that a statute amending the
Bankruptcy Code can apply to pending cases filed before
the statute became law. Thus, the HAVEN Act can be

10

applied in the same manner.

The HAVEN Act will necessarily be “the law in effect at the
time” that a bankruptcy court “renders its decision” as to

11

pending cases filed before the HAVEN Act became law

6  511 U.S. 244 (1994).
7  Id. at 280.
8  Id.
9  Matter of Busick, 831 F.2d 745, 748 (7th Cir. 1987) (quoting Bradley v.

School Bd. of Richmond, 416 U.S. 696, 711 (1974)).
10 Id. at 748-49. The circumstances in Busick are somewhat distinguishable

from those at issue for the HAVEN Act because in Busick, the Seventh
Circuit found that Congress’s decision to delineate that certain portions of an
amendment “are specifically made effective only to cases filed after their
respective effective dates” meant that other portions of the amendment were
intended to apply to cases filed before the statute’s enactment. Id. at 748.
Nonetheless, the Seventh Circuit’s reasoning that a statute amending the
Bankruptcy Code may, in accordance with the standard set forth by the
Supreme Court in Bradley, properly apply to cases filed before the statute’s
enactment is pertinent to an analysis of the HAVEN Act.

11 Id.

Continued on Page 10

18 These estimates come from various sources. Prof. Daniel A. Austin has found
that the percentage of debtors with educational debt has been rising over time,
and that the figure was between 23 and 24 percent for debtors that filed from
2011-13. See Austin, “Student Loan Debt in Bankruptcy: An Empirical
Assessment,” Suffolk Univ. Law Rev. (Dec. 29, 2015), available at
suffolklawreview.org/wp-content/uploads/2016/02/ Austin_Article_48-3.pdf.
Another study found that 32 percent of chapter 7 debtors had student loan debt.
See Mike Brown, “Study: For Those Filing for Bankruptcy, Student Loan Debt
Still Lingers On,” LendEDU (June 11, 2019), available at lendedu.com/blog/
student-loans-bankruptcy. The article obtained its data from Upsolve,
a nonprofit that provides filing assistance to chapter 7 debtors. The
Administrative Office of the U.S. Courts compiles a BAPCPA report each
year. One of the tables shows the amount of debt reported and the amount that
was dischargeable. A rough estimate of the amount of student loan debt can be
computed by subtracting the total amount discharged plus priority unsecured
debt from total debt. The remainder should represent gen- eral unsecured debt
that is not dischargeable — nearly all of which would be student loan debt.
The amount has averaged $7.5 billion over the last 10 years. See “Bankruptcy
Abuse Prevention and Consumer Protection Act Report,” Admin. Office of the
U.S. Courts, available at uscourts.gov/statistics-reports/analysis-reports/
bankruptcy-abuse-prevention-and-consumer-protection-act-report. Finally,
the Integrated Database contains case-by-case records for all bankruptcy cases.
Based on a sample of more than 30,000 chapter 7 and 13 non-business cases
filed during fiscal year 2018, approximately 27 percent of chapter 7 debtors
and 29 per- cent of chapter 13 debtors appeared to have had student loan
debt. The total amount for the student loan debtors was about $9.3 billion.
See “Integrated Database,” Fed. Jud. Ctr., available at fjc.gov/research/idb.
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Continued on Page 11

because a bankruptcy case is not closed; instead, it
“remains open or pending until the court enters an order
dismissing or closing it.” Moreover, the HAVEN Act

12

contains no “statutory direction or legislative
history...contrary” to applying the HAVEN Act to pending
cases filed before its enactment.

13

Further, no “manifest injustice” will come from apply- ing
14

the HAVEN Act to pending cases filed before its enactment
because the HAVEN Act was intended to be a “narrow
error-correcting statute,” which the Supreme Court has
held can apply to “pending cases” where “a contrary
reading would render” the statute “ineffective.” Indeed,

15

although the HAVEN Act and its legislative history do not
expressly state whether the HAVEN Act should (or should
not) apply to cases filed before its enactment, the HAVEN

16

Act’s legislative history makes clear that congressional
intent was to “correct” the Bankruptcy Code’s “obvious
inequity” in failing to specify that veterans’ disability
benefits should, just like Social Security disability benefits,
be excluded from CMI.

17

Second, applying the HAVEN Act to pending cases filed
before its enactment would not have a “retroactive effect,”
as explained by the Supreme Court to mean “impair[ing]
rights [that] a party possessed when he acted, increas[ing]
a party’s liability for past conduct, or impos[ing] new duties
with respect to transactions already completed. The

18

HAVEN Act would not “impair rights” that a veteran
“possessed” prior to its enactment, and would not

19

“increase” a veteran’s “liability for past conduct.” Nor
20

would it “impose new duties” on a veteran even “with
respect to transactions already completed.” Although an

21

argument could be made that application of the HAVEN
Act to pending cases filed before its enactment might
“impair rights” of creditors or chapter 13 trustees, that

22

argument should fail because creditors and chapter 13
trustees cannot reasonably argue that they “possessed”
the “right” to payment from veter- ans’ disability benefits

23

in bankruptcy when both pre- and post-confirmation
chapter 13 cases are subject to modification and
conversion. Moreover, practically, if a court is not inclined

24

to apply the HAVEN Act to a pending chapter 13 case filed
before its enactment, a veteran could dismiss and file a

25

12 In re Oversight & Control Comm’n of Avanzit SA, 385 B.R. 525, 538
(Bankr. S.D.N.Y. 2008).

13 Busick, 831 F.2d at 748.
14 Id.
15 Rivers v. Roadway Exp. Inc., 511 U.S. 298, 311 (1994).
16 In other instances, Congress has specified that some Bankruptcy Code

amendments “take effect on the date of the enactment,” while others
“apply with respect to cases commenced ... before, on, and after the date
of the enactment of this Act.” Matter of DG Acquisition Corp.,
188 B.R. 918, 924 and n.7 (Bankr. D. Del. 1995) (emphasis in original);
see also n.9, supra. Congress made no such expression for the HAVEN Act.

17 165 Cong. Rec. H7215-01 (2019).
18 Landgraf, 511 U.S. at 280.
19 Id.
20 Id.
21 Id.
22 Id.
23 Id.
24 See infra.
25 See 11 U.S.C. § 1307(b); see, e.g., In re Elms, 603 B.R. 11, 17 (Bankr. S.D.

Ohio 2019); cf., In re Waldrep, 20 B.R. 248, 250 (Bankr. W.D. Tex. 1982).

Protecting Disabled Veterans in
Need of Financial Assistance
Continued

new case, at which point the case would have been filed
26

after the HAVEN Act became law.
27

Third, the Supreme Court has explained that “[e]ven absent
specific legislative authorization, application of new statutes
passed after the events in suit is unquestionably prop- er in
many situations,” including “[w]hen the intervening statute
authorizes or affects the propriety of prospective relief.”

28

For example, the Court has held that a statute that
“governed the propriety of injunctive relief” applied in a case
that was pending on appeal at the time that the statute was
enacted because the relief “operates in futuro.” The

29

HAVEN Act’s application to pending cases filed before its
enactment is “not retroactive” because it “authorizes or
affects the propriety of prospective relief” provided to U.S.

30

veterans, who all too often suffer from “mental health
issues, addiction, suicide, poverty, and homelessness — all
of which are exacerbated by financial hardship,” which is

31

an “underpinning cause of the epidemic rates of suicide
among [U.S.] military.” Fourth, the Supreme Court has

32

explained that “[c]hanges in procedural rules [might] often
be applied in suits arising before their enactment without
raising concerns about retroactivity” because “rules of
procedure regulate secondary rather than primary
conduct.” Within the context of bankruptcy, the Court has

33

expressly held that amendments to the Bankruptcy Rules
and forms are “applicable to pending cases ‘except to the
extent that in the opinion of the court their application in a
particular proceeding then pending would not be feasible or
would work injustice.’” An argument can be made that the

34

HAVEN Act — which modifies a definition within the
Bankruptcy Code — is analogous to amendments to the
Bankruptcy Rules and forms that the Court has already
held to be procedural changes generally applicable to
pending cases.

35

HAVEN Act Should Apply to Confirmed Cases with
Ongoing Repayment Plans

The HAVEN Act can also be used to provide relief to
veterans with confirmed chapter 13 cases with ongoing
repayment plans — even if filed or confirmed before the
HAVEN Act became law — through modification or con-
version. First, the Bankruptcy Code provides that “[a]t any
time after confirmation of the” chapter 13 “plan but before
the completion of payments under such plan, the plan may
be modified, upon request of the debtor,” to “reduce the
amount of payments.”

36

26 See In re Wyatt, 317 B.R. 159, 162 (Bankr. D. Idaho 2004).
27 See Matter of Sadler, 935 F.2d 918, 920 (7th Cir. 1991).
28 Landgraf, 511 U.S. at 273.
29 Id. at 274.
30 Id. at 273.
31 Statement of Sens. Tammy Baldwin (D-Wis.) and John Cornyn (R-Texas),

The Honoring American Veterans in Extreme Need (HAVEN) Act of 2019,
available at baldwin.senate.gov/imo/media/doc/ HAVEN%20Act%20
onepager%20w%20cosponsors%203.5.19.pdf.

32 “New Bankruptcy Laws Aims to Help Small Businesses, Farmers, Veterans,”
16 No. 10 WJBKR 06 (September 2019).

33 Landgraf, 511 U.S. at 280. The Supreme Court has elaborated that new procedural
rules will nonetheless not apply to “every pending case” and will “ordinarily
depend ... on the posture of the particular case.” Id.

34 Id. (quoting Order Amending Bankruptcy Rules and Forms, 421 U.S. 1021 (1975)).
35 A potential counterargument is that the HAVEN Act is not merely a procedural

change, because it amends the substance of the Bankruptcy Code,
not just a rule or form.

36 11 U.S.C. § 1329.
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Although courts have described modification of a
confirmed chapter 13 case as an “absolute right,” “[t]he

37

modification ... is tantamount to a new confirmation and
must be consistent with the statutory requirements for
confirmation,” including “good faith.” While some courts

38

require a party to demonstrate a “post-confirmation
change in circumstances” to warrant modification, a

39

strong argument can be made that enactment of the
HAVEN Act is a basis for modification even in
jurisdictions with such a requirement, because the
HAVEN Act’s correction of an error in the Bankruptcy
Code is “an unanticipated, substantial change” and a

40

“legitimate reason” for modification. Moreover, given
41

that “chapter 13 is completely voluntary,” logic dictates
that courts should permit the HAVEN Act to apply via
post-confirmation modi- fication because if not, a veteran
could have the case dis- missed and file a new case

42

that would thus have been filed after the HAVEN Act
became law, with the only limit being a requirement of
“good faith.”

43

Second, the Bankruptcy Code provides that a chapter 13
case may be converted to chapter 7 “at any time,”

44

including when the case has been confirmed with an
ongoing repay- ment plan. “To effectuate a conversion,

45

a debtor need only file a notice with the bankruptcy
court”; “[n]o motion or court order is needed.” Indeed,

46

“[t]he Supreme Court has made clear that Congress
intended conversion from Chapter 13 to Chapter 7 to be
easy and widely available.”

47

After a veteran converts a chapter 13 case with an
ongoing repayment plan to chapter 7, the case will retain
its original filing date from the chapter 13 case. At that

48

point, however, an argument can be made that the
HAVEN Act applies to the pending chapter 7 case, even
if filed prior to its enactment.

Broad Application Is Necessary to Honor Disabled
Veterans Suffering Hardship

In the last 18 years, the U.S. has endured the attacks of
Sept. 11 and the conflicts that have followed. In addition

49

to the more than 6,900 brave U.S. servicemembers who

37 In re Salpietro, 492 B.R. 630, 634 (Bankr. E.D.N.Y. 2013).
38 In re Richardson, 192 B.R. 224, 226 (Bankr. S.D. Cal. 1996).
39 In re Storey, 392 B.R. 266, 270 (B.A.P. 6th Cir. 2008). Courts that require

changed circumstances “rea- son that § 1329(a) should not be abused by
repetitive modification and ... the confirmation should have a significant
degree of finality.” In re Meeks, 237 B.R. 856, 859 (Bankr. M.D. Fla. 1999)
(internal quotation marks omitted).

40 In re Meza, 467 F.3d 874, 877 (5th Cir. 2006).
41 In re Barbosa, 236 B.R. 540, 548 (Bankr. D. Mass. 1999)
42 See 11 U.S.C. § 1307..
43 See Bank One NA v. Leuellen, 322 B.R. 648, 653 (S.D. Ind. 2005); see also

In re Hernandez, 282 B.R. 200, 206 (Bankr. S.D. Tex. 2002).
44 11 U.S.C. § 1307.
45 See In re Beckman, 536 B.R. 446, 448 (Bankr. S.D. Cal. 2015).
46 Harris v. Viegelahn, 135 S. Ct. 1829, 1835-36 (2015); see also Matarese v.

Robinson, No. 3:17-CV-0406 (GTS), 2018 WL 1406630, at *3
(N.D.N.Y. March 20, 2018).

47 Pollitzer v. Gebhardt, 860 F.3d 1334, 1339 n.2 (11th Cir. 2017).
48 See In re Lennon, 65 B.R. 130, 132 (Bankr. N.D. Ga. 1986).
49 See “Conflict Casualties,” Defense Casualty Analysis System, available

at dcas.dmdc.osd.mil/dcas/ pages/casualties.xhtml.

sacri- ficed their lives in connection with those conflicts, as
50

many as 1.7 million veterans (about 41 percent of post-
Sept. 11 servicemembers) have “reported a service
connected dis- ability.” Many veterans struggle with mental

51

health, and as many as 11-20 percent “have [post-traumatic
stress disorder] in a given year.” Veterans also commonly

52

face financial hurdles, including alarming rates of poverty
and homeless- ness, as well as overrepresentation

53

“among the bankruptcy population.” Worst of all, many
54

veterans tragically end their own lives: More than 6,000
have committed suicide each year from 2008-16.

55

Disabled U.S. veterans who have fallen on further difficult
times coinciding with bankruptcy should not have their
veterans’ disability benefits shortchanged merely because
they filed for bankruptcy prior to the HAVEN Act’s correction

Steve Matthews is a partner,
and Billy Diggs is an associate,
in DLA Piper’s Litigation,
Arbitration and Investigations
Group in Short Hills, N.J. Mr.
Matthews’s pro bono practice
primarily relates to assisting
veterans with applications for
discharge characterization
upgrades. Mr. Diggs, prior to
entering private practice,
served on active duty from
2011-15 as a judge advocate
in the U.S. Air Force, including
a deployment to the 379th Air
Expeditionary Wing in
Southwest Asia.

50 See Neta C. Crawford, “Human Cost of the
Post-9/11 Wars: Lethality and the Need for
Transparency,” Watson Institute of International
and Public Affairs, Brown University, at 1
(November 2018), available at watson.brown.
edu/costsofwar/files/cow/imce/papers/2018/
Human%20Costs%2C%20Nov%208%20 2018
%20CoW.pdf.

51 “Employment Situation of Veterans — 2018,”
U.S. Department of Labor, Bureau of Labor
Statistics, News Release, at 3 (March 21, 2019),
available at www.bls.gov/news.release/pdf/vet.pdf.

52 “How Common is PTSD in Veterans?,” U.S.
Department of Veterans Affairs, National Center
for PTSD, available at www.ptsd.va.gov/
understand/common/common_veterans.asp.

53 “10 Key Facts about Veterans of the Post-9/11
Era,” U.S. Congress, Joint Economic Committee,
at 2 (November 2016), available at
jec.senate.gov/public/cache/files/26971be7-ba33-
4417-8cbc- c6022e734321/jec-veterans-day-fact
-sheet-2016.pdf.

54 Jonathan Fisher, “Who Files for Bankruptcy in the
United States?,” U.S. Census Bureau, Center for
Economic Studies, at 12 (September 2017),
available at www2.census.gov/ces/wp/2017/
CES-WP-17-54.pdf.

55 “National Suicide Data Report, 2005-2016,”
U.S. Department of Veterans Affairs, at 3
(September 2018), available at
www.mentalhealth.va.gov/docs/data-sheets/
OMHSP_National_Suicide_Data_ Report_
2005-2016_508.pdf.

56 165 Cong. Rec. H7215-01 (2019).

of an error in the Bankruptcy Code.
By enacting the HAVEN Act,
Congress recognized that the U.S.
“must make sure our bankruptcy
system is serving our veterans,” who
“deserve an opportunity to get back
on their feet with digni- ty.” All ABI

56

members who represent veterans in
bankruptcy proceedings filed before
the HAVEN Act became law are
encouraged to argue for the
application of the HAVEN Act to
those cases and share your ideas
for further arguments in support of
that position.
abi
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