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I’m back! (As your 2019 President).
As our dear members know, the quality of our programs
is without a doubt the #1 most important goal of our
organization.  On behalf of ’s Board of Directors,cdcbaa
I can promise you more of the same quality programs
for 2019: a mix of real-world nuts and bolts programs
along with more theoretical topics geared towards
elevating the practice of bankruptcy law.

We are already working hard on seminars covering
topics such as: 1) everything proofs of claim (informal
POCs, filing a formal POC [what are the requirements],
claim objections [including burdens of proof, grounds,
etc.], claim amendments, who needs to file a proof of
claim, consent to jurisdiction, etc.); 2) business
management, marketing and ethics; 3) Rule 3002.1,
PPFNs, payment change notices, escrow analysis,
notices of final cure; and 4 bankruptcy and family law
crossover; postpetition financing, incurring debt in all
chapters, sales in bankruptcy, redemptions.

We start off the year with Jon Hayes’ 13th Annual
Review of 9th Circuit Decisions on Bankruptcy in 2018.
We are privileged that Judge Neil Bason of the Central
District of California and Judge Christopher Klein of the
Eastern District of California will join us for the
presentation. The materials will include a case
summary of every published 9th Circuit and 9th Circuit
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Is Substantive Consolidation a
Viable Cause of Action Post- ?Law
by Rachel A. Greenleaf

1

Substantive consolidation is a doctrine of bankruptcy
law whereby the separate existence of various entities
is disregarded and, as a practical matter, the entities’
assets and liabilities are treated as one. This judicially

2

crafted cause of action dates back to the 1940s and
3 4

is not expressly addressed in either the Bankruptcy
Code or Rules. Rather, “bankruptcy courts possess
such authority pursuant to their general equity powers
as contained in Section 105(a) of the Bankruptcy Code
... which authorizes the bankruptcy courts to issue
‘orders’ necessary to carry out the provisions of the
Code.”

5

However, in , the U.S. Supreme CourtLaw v. Siegel
6

suggested that § 105 cannot be used in contravention
of an express statute. As substantive consolidation of a
debtor and nondebtor forces the nondebtor into
bankruptcy, it effectively operates to end-run around
the requirements of an involuntary petition imposed by
§ 303 of the Bankruptcy Code. Accordingly, this article
addresses whether substantive consolidation of
nondebtor entities remains viable after orLaw v. Siegel
whether it is yet another impermissible use of § 105
equitable powers in the face of an express statutory
mechanism (i.e., § 303).

7

Law v. Siegel dealt with the narrow issue whether a
bankruptcy court has authority to surcharge the
debtor’s exempt property for payment of the chapter 7
trustee’s attorney’s fees caused by the debtor’s
fraudulent conduct, and held that it lacked such
authority. However, the rationale for the unanimous
decision has had wide-reaching implications.
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BAP case in 2018 and of course the Supreme Court
cases that are of interest to bankruptcy practitioners.
And if that were not enough, our listserv is an
invaluable opportunity to share interesting issues with
fellow members!

For all of these reasons, please consider renewing your
cdcbaa membership early. For those of you looking for
a thoughtful gift for a colleague, consider the gift of
cdcbaa membership. Moreover, for those loyal
members, consider introducing colleagues to the
cdcbaa and encourage them sign up for what promises
to be a fantastic 2019.

Our 2018 programs covered the following significant
and relevant topics: 12th ANNUAL REVIEW OF 9th
CIRCUIT DECISIONS ON BANKRUPTCY IN 2017 with
the Hon. Julia Brand (U.S. Bankruptcy Court - Central
District of California, Los Angeles Division), Hon.
Charles Novack (U.S. Bankruptcy Court - Northern
District of California, Oakland Division) and our board
member Jon Hayes; FINANCIAL ELDER ABUSE with
the Hon. Meredith A. Jury, (U.S. Bankruptcy Court -
Central District of California, Riverside Division), Hon.
Martin R. Barash (U.S. Bankruptcy Court - Central
District of California, San Fernando Valley Division),
Allyson Young (L.A. County Elder Abuse Forensic
Center), Molly Davies (WISE and Healthy Aging, Elder
Abuse Prevention and Ombudsman Services, Inc.) and
James Preis (Mental Health Advocacy Services, Inc.);
STUDENT LOAN DISCHARGEABILITY with Leigh E.
Ferrin, Esq. (Public Law Center), Christine E. Kingston,
Esq. and Austin C. Smith, Esq.; MEET THE CHAPTER
7 TRUSTEES with Trustees: Amy L. Goldman, Esq.,
David M. Goodrich, Esq., Jason M. Rund, Esq., Jeffrey
I. Golden, Esq., Wesley Avery, Esq.; AUTOMATIC STAY
AND DISCHARGE INJUNCTION VIOLATIONS with
Christopher P. Burke, Esq., board members Raymond
H. Aver, Esq. and Jon Hayes; FIFTH ANNUAL JAMES
T. KING BANKRUPTCY SYMPOSIUM: ETHICS AND
GETTING PAID with the Hon. Erithe A. Smith (U.S.
Bankruptcy Court - Central District of California, Santa
Ana Division), Nancy B. Rapoport, Esq. and board
member Jon Hayes; INDIVIDUAL CHAPTER 11s with
the Hon. Neil W. Bason (U.S. Bankruptcy Court -
Central District of California, Los Angeles Division),
Steven Fox, Esq. and board members Stella Havkin,
Peter M. Lively and Dennis McGoldrick; COMMON
ISSUES WITH THE CHAPTER 13 PLAN, JUDICIAL
AND TRUSTEE VARIANCES AND PROJECTED
CHANGES TO THE CHAPTER 13 PLAN with the Hon.
Mark D. Houle (U.S. Bankruptcy Court - Central District
of California, Riverside), Aki Koyama (Staff Attorney for
Chapter 13 Trustee Kathy Dockery) and Nicholas
Gebelt, Esq.  Many thanks to these excellent panelists!

President’s Message
Continued From Page 1

We concluded 2018 with our 15th Annual Calvin
Ashland Awards Dinner. As many of you are aware,
cdcbaa’s Calvin Ashland Award rotates between judge,
attorney and trustee of the year. For the 2018 Calvin
Ashland Award, the Board of Directors wantedcdcbaa
to recognize an attorney who exemplifies wisdom,
understanding and compassion for the individual debtor
and therefore unanimously voted to honor Henry
Sommer as Attorney of the Year. Special thanks to our
former president Keith Higginbotham for organizing the
event – it was well attended by not only our members,
but also by the judges and trustees.

Mr. Sommer is supervising attorney at the pro bono
Consumer Bankruptcy Assistance Project in
Philadelphia. He has litigated many major cases
involving bankruptcy, consumer law, civil rights and
other issues. He received his B.A. degree from Harvard
College, magna cum laude and his J.D. degree from
Harvard Law School, cum laude. Sommer is the former

You do not have to be a Board Member to join a
committee. If you are interested in joining a committee

please contact the president.
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President of the National Association of Consumer
Bankruptcy Attorneys (NACBA), a former member of
the Federal Judicial Conference Advisory Committee
on Bankruptcy Rules (appointed by the Chief Justice
of the Supreme Court) and former Chairman of the
Eastern District of Pennsylvania Bankruptcy
Conference. He is President of the National
Consumer Bankruptcy Rights Center, a member of
the National Bankruptcy Conference, a Fellow of the
American College of Bankruptcy, a member of the
American Law Institute, and a former member of the
Federal Reserve Board Consumer Advisory Council.

It was a treat that the legendary Ken Klee, the 2006
winner of this very award, agreed to present Mr.
Sommer with ’s most coveted award! Theycdcbaa
attended Harvard at the same time but did not
become friends until later in life while working
together on notable consumer appeals.

A big highlight of the evening was when the Board of
Directors honored Jeff Hagen with the Appreciation
Award. The time, effort, dedication, and enthusiasm
he puts forth into his important role as the Treasurer
for is unparalleled. He spends countlesscdcbaa

President’s Message
Continued From Page 2

hours maintaining the finances (and
much more) on behalf of our board
and membership and without him,
cdcbaa would not be as successful
and stable as we are today.

Many thanks to our entire board of
directors and our other members
who volunteer their time, energy and
knowledge to the success of our
group!

Todd Turoci edited this Newsletter
and will be working on publishing at
least two more this year. If you have
an idea for an article or want to brief
a case, please contact him.

Finally, I would like to extend a warm welcome to the
new member of cdcbaa’s Board of Directors, Nina
Javan of Weintraub & Selth APC.

Roksana D. Moradi-Brovia

Partner with
Resnik Hayes Moradi LLP

She practices extensively
in debtor representation in
Chapter 11 Bankruptcy
and related matters.



www.bklawyers.org cdcbaaNewsletter-4-

Calvin Ashland Award Dinner in Pictures

Riverside Represents!
Todd Turoci and Summer Shaw Board Members doing.....Board stuff.

Todd Turoci and Jeff Hagen

Jon Hayes, Jennifer Doling
and Henry Sommer Striking a Pose

Special Appreciation Award Recipient Jeffrey Hagen
with Hale Andrew Antico, Roksana D. Moradi-Brovia,

Christian Cooper, and Dennis McGoldrick Ken Klee and Henry Sommer basking the Award

Marcus Tiggs
& Tyson Takeuchi

Lucy Mavyan &
Christian Cooper

Elle Latsch

Kieth Higginbotham; Nicholas Brovia;
Lilianna Moradi; Dennis McGoldrick;

moi; Lucy Mavyan
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Jon: Pat, tell me about your early life and your upbringing.

Pat: I was born in Oklahoma City, Oklahoma, second of
four kids, born over roughly an eight year period.  My Dad
ran an oil well servicing company and Mom was a
homemaker.  Mom worked with my Dad a little but mostly
raised us.  She died last year at 100 years old!   She taught
me to be a planner, be well organized.

Jon: Did you go to school in Oklahoma?

Pat: Yes, Oklahoma State University where I graduated in
1973.  I majored in Political Science but sort of switched to
pre-law towards the end of my time there.  In college I
worked at a bar for a time, delivered newspapers, brick
mason apprentice, light and heavy concrete work and had
other odd jobs. After I graduated I volunteered for VISTA,
sort of the domestic Peace Corps if you will.  I was the
“legal aid guy” because of the pre-law background.  I
served in Eastern Washington for about six months and
then went back to Oklahoma City.

Jon: Then on to law school.

Pat: No, I spent the next five years probably working every
minimum wage job a guy with a political science degree
could do; I sold flowers on the street corner, I was a cook
for a while, a framing contractor, custodian, more paper
delivering, you name it.  I even went to grad school at the
University of Oklahoma for a few years dabbling in
economics and history.

Jon: Then on to law school?

Pat: No, I came to Los Angeles after I met my wife
Kathryn.  We met at a program I went to in Seattle in
August of 1977 for the National Lawyers Guild that she
attended as well.  She lived in LA and I in Oklahoma.  We
corresponded by mail for the next five months.  I then
moved out here to live.  I worked for about ten years after
that as an auto mechanic, including the last five years at
Los Feliz Ford in Glendale but I finally got tired of that
work.  I decided to go to law school at Southwestern and
graduated in 1991.  I didn't work during law school, which
allowed me a lot of time with my young sons.

Jon: What do you after you graduated?

Pat: My wife ran a Jacoby & Meyers office so I worked
with her.  She was and is a certified family law specialist
and of course was doing family law.  I did a lot of intake
interviews and learned a little bankruptcy.  We decided to
leave there and start our own practice around 1994.  We
moved to Pasadena and have been in the same place for
27 years.

Jon: Tell me about your family.

Pat: We have two sons who were five and nine years old
when I started law school. They are 35 and 40 now!  Our
younger son is an architect in New York.  He left home to
go to Columbia in New York and never came back, ha!  He
is expecting a child of his own in late February, our first
grandchild.  Our other son is a baker in Long Beach.

Jon: How did you get into probate and trusts?

Pat: Well, at first I did
some litigation but
quickly decided that that
was not for me.  I saw
people eating
themselves alive with
the pressure. The life-
work balance is too
important to me.  I did
not want to get into the
cycle of not having the
time to spend with my
family.  So I decided to
focus on transactional
work and probate
matters.

Jon: At some point you
learned bankruptcy law?

Pat:  I got particularly interested in bankruptcy law in 2005
when the new changes came along. There were lots of
programs about the changes and I decided it was a good
time to make sure I was up to date on it. The greatest
change in practicing law in my lifetime has been these list
serves.  When I began practicing law, a solo or small firm
person did not have the advantage of a whole community
of lawyers who I could contact about an issue by pushing
the send button. You can get answers to your questions
and collaborate with others.  I joined the cdcbaa and of
course I was on the Board for many years, serving one
years as President. The organization is an excellent
resource for consumer bankruptcy attorneys.

Jon: Do you like practicing law?

Pat: I like representing regular folks like us.  We serve
real people.  We get to do problem solving, and looking at
creative solutions.

Jon: How is it working with your wife?

Pat: We like each other.  We like spending time together.
The challenge is the ups and downs of the business
cycles.  Sometimes you're busy and other times not so
busy.

Jon: What does Pat Green do on weekends?

Pat: I have coached soccer a lot over the years, kids and
adults.  I was on the AYSO Board of Directors for many
years.  I was on the board of the Rose Bowl Operating
Company for about eight years, and President for one
year.  I regularly practice tai chi with a local group.   I love
reading American history, especially about Frederick
Douglas and Abraham Lincoln. These are very admirable
people.

Jon: Do you have any advice for new lawyers?

Pat: Be honest! With yourself, the court, everyone you
come in contact with. Your reputation is your greatest
asset.  Bust your behind.  Law is not an easy thing to do.
You need to do a lot of self-study even as an experience
lawyer.

Lawyers are People Too
An Interview with Pat Green

By M. Jonathan Hayes



Program Summaries
By Gary R. Wallace

On September 29, 2018, the held its seventhcdcbaa
members meeting and hosted seminar of the year.
The MCLE seminar topic was "Individual Chapter
11s."  The highly experienced panel was comprised
of the Honorable Neil W. Bason (judge of the Central
District of California Bankruptcy Court), Steven B.
Fox, Esq. of Law Offices of Steven B. Fox, Stella
Havkin, Esq. of Havkin & Shrago, Peter M. Lively,
Esq. of Law Office of Peter M. Lively, and Dennis
McGoldrick, Esq. of Law Office of Dennis
McGoldrick.  Mr. Fox moderated.

The panel explained in with substantial detail,
despite the relatively limited time allotted, the
individual Chapter 11 process from start to finish.
All of the panelists, and Mr. Fox especially,
emphasized the need for practitioners to use great
care in choosing to take on such a case because
they are among the most financially risky and
challenging for an attorney.  Mr. McGoldrick's
discussion focused on First Day Motions, and the
importance of being prepared for such motions
before the case is filed, as they frequently make or
break a case in the eyes of the court and creditors.
Ethical concerns that arise from the creation of a
bankruptcy estate, such as the limits of the attorney-
client privilege, were noted.  Ms. Havkin provided
valuable practice tips regarding case processing.
For example, she suggested that practitioners
request that banks issue monthly statements from
the first of the month rather than the middle of the
month, to reduce difficulties in generating required
monthly reports.  The importance to practitioners of
being proactive in obtaining approval of fee
applications was underscored by reference to the
Sedgwick case (560 B.R. 786 (2016)), which holds
that approval of a final fee award can be res judicata
as to a subsequent malpractice claim.  Judge Bason
reminded practitioners to be mindful of possible
creditor claims for reclamation and to possible
priority creditor status under section 503(b)(9) when
goods are delivered within 20 days of filing, as these
issues are easy to overlook amid all of the other
significant issues arising at and around the time of
the filing. As another important practice tip, it was
noted that defense of nondischargeability claims
generally cannot be shown to benefit the estate, and
therefore, an outside funding source for defense
counsel must usually be obtained.  Mr. Lively's
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Aki Koyama, Nicholas Gebelt, and the Hon.
Mark D. Houle present the program on issues

with the Chapter 13 Plan, Judicial and
Trustee Variances and Projected Changes

to the Chapter 13 Plan.

presentation focused on plan confirmation and, in
particular, voting issues and the absolute priority
rule.

The seminar was well-attended, both in person and
remotely via Zoom, and the in-person attendees
clearly appreciated how well the collegial approach
of the five panelists kept the seminar on-track and
focused on critical practice issues. A useful and
extensive written outline was also available for
those in attendance.
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Contribute to the Newsletter

Don’t be shy! Get involved with the
newsletter by having yourcdcbaa

article or advertisement published in
an upcoming issue.

Contact Newsletter Editor Todd Turoci at
(951) 784-1678 or Todd@theturocifirm.com

for more information.

In reaching its holding, the supreme court examined
bankruptcy courts’ general equitable powers under §
105, which authorizes bankruptcy courts to “issue any
order, process, or judgement that is necessary or
appropriate to carry out the provisions” of the
Bankruptcy Code. The court recognized the general

8

rule of statutory construction that “a statute’s general
permission to take actions of a certain type must yield
to a specific prohibition found elsewhere.” Applying that

9

principle of statutory construction, the Court stated that
“it is hornbook law that § 105(a) ‘does not allow the
bankruptcy court to override explicit mandates of other
sections of the Bankruptcy Code.” Thus, in the

10

particular case of , the Supreme CourtLaw v. Siegel
reversed the bankruptcy court’s ruling, finding that
surcharge of the debtor’s properly exempt property was
impermissible given that § 522 provided for an
exemption. As such, using § 105 to surcharge the

11

property improperly circumvented the requirements of §
522.

Accordingly, while addressed a narrowLaw v. Siegel
factual issue, the reasoning by which the Court arrived
at its conclusion suggests that bankruptcy courts’
general equitable powers provided by § 105 are subject
to the specific limitations contained in the Bankruptcy
Code.

12

As previously discussed, substantive consolidation
based solely on § 105 effectively forces the nondebtor
entity into bankruptcy. However, the Bankruptcy Code
provides for the mechanism whereby nondebtor entities
could be forced into bankruptcy - by filing an involuntary
petition pursuant to § 303. And application of

13

reasoning expressed in suggests that theLaw v. Siegel
use of § 105 equitable powers to substantively
consolidate a nondebtor entity might be impermissible if
it “overrides [an] explicit mandate ... of other sections of
the Bankruptcy Code.” Thus, the viability of a

14

Is Substantive Consolidation a
Viable Cause of Action Post- ?Law
Continued from Page 1

substantive consolidation doctrine turns on whether it
circumvents the requirements of § 303.

The requirements of § 303 as compared to the elements
of substantive consolidation are much more stringent in
nature. According to one court, § 303 is “not user-
friendly.” For any alleged debtor that has more than 12

15

creditors, an involuntary petition might only be filed by
three or more entities, each of which must hold a
noncontingent and undisputed claim which aggregates
at least $15,775. After the involuntary petition is filed,

16

an alleged debtor has an opportunity to contest its
filing.

17

If an alleged debtor challenges the involuntary petition,
the petitioning creditors bear the burden of establishing
that either: (1) the alleged debtor is generally not paying
its debts as they become due; or (2) a custodian,
receiver or similar agent was appointed within 120 days
prior to filing the involuntary petition. If the petitioning

18

creditors fail to meet this burden and the court dismisses
the involuntary petition, then the petitioning creditors
might be subject to entry of judgement against them for
costs, reasonable attorney’s fees, and, in the event of a

19

bad-faith filing, actual and punitive damages.
20

Accordingly, § 303 provides for an express mechanism
whereby nondebtor entities might be forced into
bankruptcy - a mechanism with “stringent and befitting
proof requirements.”

21

In contrast, substantive consolidation does not have the
same proof requirements. Rather, in determining
whether to order substantive consolidation using its
equitable powers under § 105, the relevant inquiry is one
of two applicable multifactor tests.

22

First, the District of Columbia Circuit announced what is
commonly referred to as the test, a balancingAuto-Train
test predicated on a showing of “not only a substantial
identity between the entities to be consolidated, but also
that consolidation is necessary to avoid some harm or to
realize some benefit.” Notably, creditor reliance is not

23

required to maintain a cause of action for substantive
consolidation.
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Second, shortly after the creation of
the test, the Second CircuitAuto-Train
announced the test,Augie/Restivo
which simply looks to “two critical
factors: (I) whether creditors dealt
with the entities as a single economic
unit and ‘did not rely on their separate
identity in extending credit’ ...; or (ii)
whether the affairs of the debtors are
so entangled that consolidation will
benefit all creditors.”

24

While the applicable test varies
among the jurisdictions, the main
thrust is typically aimed at whether
there is sufficient evidentiary support
to disregard the separateness of the
entities sought to be consolidated
based on the facts and circumstances
of the case. Outside of the generally

25

applicable rules governing adversary
proceedings, there are no additional
or special requirements regarding due
process. Accordingly, allowing
substantive consolidation of a debtor

with a nondebtor entity without complying with the
requirements of § 303 would seemingly appear to be the
same sort of end-run around prohibited by .Law v. Siegel
Effectively, substantive consolidation would allow for a
nondebtor entity to be forced into bankruptcy without the
need to have three creditors take concerted action and,
perhaps most importantly, without the risk of § 303(i)’s
fee-shifting provision and the imposition of actual and/or
punitive damages as a result of an unsuccessful petition.

26

Thus, because § 303 details the requirements to force an
entity into bankruptcy and use of § 105 to substantively
consolidate a nondebtor entity would effectively ignore
those express statutory requirements, Law v. Siegel
implicitly suggests that substantive consolidation on
nondebtor entities is no longer a viable use of the courts’
general equitable powers.

27

No court has squarely addressed this issue in the four
years since was issued. The most directLaw v. Siegel
solution would be a holding from the Supreme Court
either limiting to the facts of that particularLaw. V. Siegel
case and issue, or carving out exercises of equitable
powers that pre-date the Bankruptcy Code. Either
scenario would allow substantive consolidation of debtor
and nondebtor entities in order to remain a viable cause
of action. Otherwise, and in the absence of legislative
action, parties seeking to consolidate nondebtor entities
with debtors will arguably first be required to successfully
file an involuntary petition or petition(s), then seek to
substantively consolidate.

Central Disttrict of California Bankruptcy
Attorneys’ Association

Administratotor:r Lin .da E Righi, cdcbabaaa@aol.com

January 12, 2019
13th Annual Review of 9th Circuit Decisions

RE: BK featuring Hon. Neil Bason
and Hon. Christopher Klien

February 23, 2019
Everything You Need to Know: Proofs of Claim

informal POCs; filing a formal POC, what are the
requirements; claim objections, including burdens

of proof, grounds, etc.; claim amendments;
who needs to file a proof of claim; consent to jurisdiction.

Featuring: Hon. Vincent Zurzolo;
Chapter 7 Trustee Jeremy Faith;

new Board Member Nina Javancdcbaa

March 16, 2019
Family Law Crossover

4/06/2019
TBD

6/08/2019
TBD

*Meetings to be held at Southwestern Law School,
Westmoreland Building - 3rd Floor.

3050 Wilshire Boulevard, Los Angeles, CA 90010

Registration: 10:00 a.m. - 11:00 a.m.
Membership Meeting: 10:30 a.m. - 11:00 a.m.cdcbaa

Program: 11:00 a.m. - 1:00 p.m.
2 Hours of MCLE Credit to be Provided

On Site Parking: $10
Please check www.bklawyers.org for up to

date MCLE meeting information.

Is Substantive Consolidation a
Viable Cause of Action Post- ?Law
Continued from Page 7

Peter Lively
Lucy Mavyan

Dennis McGoldrick
Roksana Moradi-Brovia

Daniela Romero
Jim Selth

David Shevitz
Marcus Tiggs
Todd Turoci

Gary Wallace

Carolyn Afari
Hale Andrew Antico

Raymond Aver
Nancy Clark

Christian Cooper
Jeff Hagen

Stella Havkin
Jon Hayes

Keith Higginbotham
David Jacob
Nina Javan

2019 Board of Directors

Roksana D. Moradi-Brovia: President

Hale Andrew Antico: Vice President

David Jacob: Secretary

Jeffrey Hagen: Treasurer

Peter Lively: Immediate Past-President

cdcbaa Programs
Upcoming Calendar

cdcbaa


